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1. Introduction

-

-

-

-

1 See, for example, J. Arp, C. Halladay, A. Schild, H. Tewksbury and D. 

Tween, “Death By 1,000 Fines:  Are Companies Overpaying?” panel 

discussion at the American Bar Association Section of Antitrust 

Law Annual Spring Meeting (Washington, March 27, 2014); and J. 

Terzaken and P. Huizing, “How Much Is Too Much?  A Call For Global 

Principles to Guide The Punishment Of International Cartels” 27:2 

Antitrust 53 (Spring 2013).

2 See International Competition Network, Cartel Working Group, 

“2015-2018 Work Plan” at 1, available online at <http://www.inter-

nationalcompetitionnetwork.org/uploads/library/doc1041.pdf>.

-

ad hoc

Air Cargo

2. Ad hoc approaches produce ad hoc – and 
inconsistent – results

Air Cargo -

  

-

3 See notes 18 and 21 infra.
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precisely the same commerce -

Air Cargo

United States.

outbound 

for relevant air cargo shipments and passenger 

from the United States

the defendant's sales of air cargo services from the 

United States  totaled approximately $454.6 

million.

commerce related 

to the defendants’ cargo shipments on trans-Atlantic 

routes into the United States.

Canada. -

agreed to press only 

4 United States of America v British Airways plc, Plea Agreement (Au-

gust 23, 2007) (DC Cir.) (emphasis added).  It should be noted that 

while VOC from inbound shipments was not included in the base 

fine, it was considered as an aggravating sentencing factor that led 

to an upward adjustment to the otherwise-applicable base fine.

5 United States of America v China Airlines Ltd., Plea Agreement (Nov-

ember 3, 2010) (DC Cir.) (emphasis added).

6 United States of America v Société Air France and Koninklijke Lu-

chtvaart Maatschappij N.V., Plea Agreement (July 22, 2008) (DC Cir.) 

(emphasis added)

out of Canada into the Qantas 

system, as opposed to the reciprocal inward bound 

cargo that is obviously brought to Canada through 

the accused

from Canada

European Union.

-

in order to take into account the fact 

that on these routes part of the harm of the cartel fell 

outside the EEA. 8

Australia. -

-

-

having regard to the global nature of the market 

in question, [that] it is appropriate for the Court to 

take into account the sanctions already imposed or 

yet to be imposed on Qantas elsewhere, including the 

penalty of $61 million imposed on it in the USA and 

the threatened penalty arising from the investigations 

of European authorities.9

the Air Cargo

-

7 R. v Qantas Airways Limited, transcript of appearance dated July 9, 

2009 at 4 (emphasis added).

8 European Commission, News Release, “Antitrust: Commission fines 

11 air cargo carriers €799 million in price fixing cartel” (9 November 

2010), available online at  <http://europa.eu/rapid/press-release_

IP-10-1487_en.htm?locale=en>.  This approach was later described 

by the Director-General for Competition as follows:  “to avoid 

double counting, we have taken the inward and outward bound sales 

concerned and divided them by two to avoid overlaps between the two 

infringements”:  see note 21, infra.

9 Australian Competition and Consumer Commission v Qantas Airways 

Limited [2008] FCA 1976, at para. 42.
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-

ad hoc 

ex ante, the 

Air Cargo -

-

3. The need for international  
best practices on this issue

-

-

 

Recommended Practices for 

10 This author attended this event in June 2015.  However, as the 

discussion was conducted under Chatham House Rules, both the 

identity of the CCB speaker and a precise quotation of the speak-

er’s comments have not been included in this article.

11 See the materials available online at <http://www.

internationalcompetitionnetwork.org/ library.

aspx?search=&group=2&type=0&workshop=0>.

12 See International Competition Network, Recommended Practices 

for Merger Notification Procedures, available online at <http://

www.internationalcompetitionnetwork.org/uploads/library/

doc588.pdf>.

Recommended Practices

-

 
at the national level

[w]here cartel members are penalized in another 

jurisdiction for the direct sales that led to the indirect 

sales into Canada, the Bureau may consider, on a case-

Assessing the relevant volume of commerce in global cartel cases:  
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by-case basis, whether the penalties imposed or likely 

to be imposed in the foreign jurisdiction are adequate 

to address the economic harm in Canada from the 

indirect sales.13

case-by-case

-

adequate

-

-

13 Canadian Competition Bureau, “Leniency Program FAQs”, (Septem-

ber 2013) at Question 28, available online at <http://www.competi-

tionbureau.gc.ca/eic/site/cb-bc.nsf/eng/03593.html> (emphasis 

added).

14 See Global Competition Review, “Hammond:  Foreign enforcement 

may have deterrent value for US” (February 4, 2011); and Terzaken 

and Huizing, supra note 1.

15 United States Department of Justice, “Dual and Successive Prosecu-

tion Policy”, U.S. Attorneys’ Manual, § 9-2.031 (the “Petite Policy”).  

See also D. Tween and G. Murray, “Death By 1,000 Fines:  Is There A 

Way To Stop The Bleeding”, paper submitted to the American Bar 

Association Section of Antitrust Law Annual Spring Meeting (Wash-

ington, March 26-28, 2014).

-

-

-

-

gies

Air Cargo 

[w]here the geographic scope of an infringement 

extends beyond the EEA (e.g. worldwide cartels), the 

relevant sales of the undertakings within the EEA 

16 See United States Department of Justice, Antitrust Division, 

“Frequently Asked Questions Regarding the Antitrust Division's 

Leniency Program and Model Leniency Letters “ (November 19, 

2008).

17 See the materials available online at <http://www.justice.gov/atr/

criminal-enforcement>.

18 Law360, “DOJ's Snyder Says Double Counting Worries Overblown” 

(April 15, 2015), referring to comments made by Brent Snyder, 

Deputy Assistant Attorney General.

19 Ibid.
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-

ing in the infringement [...] In such circumstances, in 

sales within the EEA and the relative weight of each 

undertaking in the infringement, the Commission 

may assess the total value of the sales of goods or ser-

vices to which the infringement relates in the relevant 

geographic area (wider than the EEA) [...]20

[w]e exclusively look at the infringement as it has 

occurred on the European market even if the infringe-

ment itself may be broader. The Commission does 

other authorities

even if the infringement is worldwide. It regularly 

and also by the Commission for the part of their 

infringement on European territory.21

try to avoid double counting

Air Cargo

the LCD

or Wire Harness  

20 Guidelines on the method of setting fines imposed pursuant to 

Article 23(2)(a) of Regulation 1/2003, OJ C 210/2, 1.9.2006.

21 “Interview with Dr. Alexander Italianer, Director General for Com-

petition, European Commission”, The Antitrust Source (April 2011) at 

3-4 (emphasis added).  See also Policy and Regulatory Report, “EU 

cartel fines to include all indirect EEA sales for deterrence – EC of-

ficial” (March 8, 2013); and A. Schild, “Death By 1,000 Fines:  Double 

Jeopardy — Some Thoughts From Europe”, paper submitted to the 

American Bar Association Section of Antitrust Law Annual Spring 

Meeting (Washington, March 26-28, 2014).

22 Ibid.

23 Case COMP/39.309, LCD – Liquid Crystal Displays, Commission 

decision of 8 December 2010.

24 Case AT-39748, Automotive Wire Harnesses, Commission decision of 

10 July 2013.

 

over ninety 

1996 can be traced to investigations assisted by leniency 

applicants co-operation from leniency ap-

plicants has cracked more cartels than all other tools at 

our disposal combined -

trans-

parency is essential cannot predict 

how it will be treated, it is far less likely to report   

-

cornerstones

there must be transparency and predictability to the 

greatest extent possible throughout a jurisdiction's 

cartel enforcement program, so that companies can 

predict with a high degree of certainty how they will 

be treated if they seek leniency, and what the conse-

quences will be if they do not.28

e.g., 

 

 

25 S. Hammond, B. Barnett and G. Werden, “Deterrence and Detection 

of Cartels:  Using All the Tools and Sanctions”, paper delivered to 

the 26th National Institute on White Collar Crime (March 1, 2012).

26 S. Hammond, “Cracking Cartels With Leniency Programs” (October 

18, 2005).

27 Ibid.

28 S. Hammond, “The Evolution of Criminal Antitrust Enforcement 

Over the Last Two Decades”, paper delivered to the 24th National In-

stitute on White Collar Crime (February 25, 2010) (emphasis added).

29 International Competition Network, “ICN Member Survey on Trends 

and Developments in Anti-Cartel Enforcement” (April 29, 2010) at 

slide 6.
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-

-

-

-

-

Procedures
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