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An Unbiased Look at Unlimited Liability Companies in Canada

Many sophisticated cross-border structures have been developed to enhance the after-tax returns earned by non-
residents that invest in Canada. For instance, US resident investors have frequently formed unlimited companies
(“ULCs”) under the Nova Scotia Companies Act (the “NSCA”) when structuring their Canadian business activities.
ULCs formed under the NSCA (“NSULCs”) are hybrid entities that are treated as corporations for Canadian corporate
and tax law purposes, even though the shareholders of an NSULC may ultimately be liable for the residual debts of the
company.

The unique corporate status of an NSULC is significant because US resident taxpayers are generally entitled to elect to
treat an NSULC as a branch or partnership for US tax purposes under the US Simplification of Entity Classification Rules,
commonly known as the “check-the-box” regulations (the “US Regs”). As a result, US resident investors that hold
their Canadian investments through an NSULC may generally consolidate the profits and losses of their indirect
Canadian operations with those of the other members of their corporate group when computing their US tax
liabilities, while preserving many of the benefits of maintaining a separate corporate presence in Canada.

Until recently, the Province of Nova Scotia was the only jurisdiction in Canada in which a ULC could be formed.
However, on May 17, 2005, the Province of Alberta amended its Business Corporations Act (the “ABCA”) to permit the
formation of unlimited liability corporations under Alberta law (“ABULCs”).

While the introduction of ABULCs represents a positive development for US residents that wish to invest or conduct
business in Canada, it is critical to recognize that the legal attributes of NSULCs and ABULCs are far from identical.
Accordingly, a number of important factors must be considered when deciding whether to form an NSULC or an
ABULC or to convert an existing NSULC into an ABULC.

NSULCs vs. ABULCs: A Comparative Corporate Law Analysis

As the following table illustrates, no single entity best suits the needs of all potential US investors. Rather, each of the
criteria set out below should be closely considered to determine whether the use of an NSULC or an ABULC best
facilitates the achievement of an investor’s commercial and tax-related objectives.
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Ultimately, the introduction of ABULCs offers US investors an alternative when determining how best to structure
investments and business activities in Canada. However, the subtle differences between the NSCA and the ABCA
demand that non-residents conduct a diligent review of both statutory regimes before deciding whether to utilize an
NSULC or an ABULC as the centrepiece of their chosen Canadian holding structure.

MCMILLAN BINCH MENDELSOHN

The foregoing provides only an overview. Readers are cautioned against making any decisions based on this
material alone. Rather, a qualified lawyer should be consulted.
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For further information on the Corporate Highlights, please contact:

Bruce Chapple 416.865.7024 bruce.chapple@mbmlex.com

Wayne Gray 416.865.7842  wayne.gray@mbmlex.com

Michael Friedman 416.865.7914 michael.friedman@mbmlex.com

Todd A. Miller 416.865.7058 todd.miller@mbmlex.com

   For further information on the Tax Highlights, please contact:
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