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At the time of writing, Health Canada has approved two COVID-19 vaccines, vaccinations of front-line health
workers in Canada have begun, and there will be (at some point) enough for everyone in Canada to receive it. 
However, what happens if your employees choose not to be vaccinated?  Employers are rightly concerned
about the impact that this could have on their workplaces.  The question is: what steps can an employer take to
ensure its workforce is vaccinated?

Some employers may consider implementing a mandatory vaccination policy for their employees. However,
there are conflicting views on whether an employer can implement such a policy for COVID-19, as there is no
case law or legislation that directly addresses this novel situation.

Existing legislation addresses specific instances in which employers must require their employees to be
vaccinated against specific diseases.  There are also labour arbitration decisions dealing with annual flu shots,
where the issue was whether an employer could implement a mandatory vaccination policy in the healthcare
sector.

We will address each of the above in turn, and then discuss what employers should consider in deciding how
to proceed.

In Limited Circumstances, Vaccines are Mandatory for Specific Workers

Ontario is unique in Canada for having vaccination requirements for specific workers:

Under the Regulations of Ontario’s Child Care and Early Years Act, operators of child care centres (or a
home child care agency) must ensure that their employees have “immunization as directed by the local
medical officer of health.”[1]
Under the Regulations of Ontario’s Long-Term Care Homes Act, 2007, licensees must ensure a series of
five immunization measures, which includes a requirement for a “staff immunization program in
accordance with evidence-based practices, and if there are none, in accordance with prevailing
practices.”[2]
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Under the Regulations of Ontario’s Ambulance Act, emergency medical attendants, paramedics,
volunteers and students must hold a Certificate of Immunization for a specified list of diseases.[3]

There is also federal legislative requirement for vaccination of workers engaged in manufacturing of certain
vaccines per the Food and Drug Regulations. [4]

The above legislative requirements are clearly motivated by safety concerns that arise from heightened risk of
transmitting communicable diseases to at-risk individuals.  There is no guidance (yet) from any government on
whether vaccination for COVID-19 will be added to the list of required immunizations for such workers.

More commonly, provinces have the power to order mandatory vaccination, at the direction of a government
official or the province’s Chief Medical Officer of Health.[5] However, at the time of writing, most of provinces,
including Ontario, have stated that vaccination will continue to be a voluntary procedure.

“Flu Shot” Labour Arbitration Decisions Suggest that Courts May Not Always Uphold Mandatory
Vaccination Policies

An individual’s bodily integrity is accorded the highest degree of privacy protection.  As such, an employee
generally cannot be compelled to submit to vaccination without the employee’s consent or a contractual or
statutory right of the employer to insist on employee immunization.

However, labour arbitrators have recognized that some employers may be able to insist their workforce be
immunized.  Specifically, employers engaged in the provision of health care and residential care services,
especially those catering to the elderly or immunocompromised, have been found justified in temporarily
removing employees who refuse to be vaccinated.[6]

Labour arbitrators have held that mandatory vaccination policies must be connected to the employer’s
legitimate business interests.  Protecting employee, client, and patient health and safety have been held to be
legitimate business interests.

Flu shots are different than COVID-19 vaccines, both in the severity of the illness they attempt to immunize
against, and in their effectiveness.  This distinction could assist an employer that is seeking to implement a
mandatory vaccination policy.  The severity of COVID-19, particularly on vulnerable populations, may increase
the weight given to the employer’s interest in protecting the safety of others, and a more effective vaccine
helps to connect the policy to the employer’s legitimate business interests.  However, without any such cases
having gone to Court or to arbitration, it remains highly uncertain whether a COVID-19 mandatory vaccination
policy would be upheld.

Vaccination Policies Will be Considered by Balancing Safety with Employee Rights
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A mandatory vaccination policy is an intrusive measure; it requires employees to undergo a specific medical
procedure which may produce adverse reactions in some employees or be contrary to an employee’s religious
beliefs.

Employers who intend to require employees to disclose whether they have been vaccinated, or their reasons
for not receiving the COVID-19 vaccine, should also consider the privacy implications, which vary between
jurisdictions.  For more information about the privacy considerations in this respect, please contact a member
of McMillan’s Privacy and Data Protection Group.

Generally, employers should consider how a proposed mandatory vaccination policy balances the employee’s
human rights and privacy interests against the legitimate safety risks posed by COVID-19.  In particular, given
the invasive nature of vaccinations, any employer looking to uphold a mandatory vaccination policy would
need to explain why alternative measures, such as mask-wearing, hand-washing, and physical-distancing,
would be inadequate compared to employees receiving a vaccine.

Takeaways for Employers

An employer considering a mandatory vaccination policy should consider the full effects of the policy,
especially with respect to any disciplinary measures for non-compliance.  For any mandatory vaccination
policy, in either a unionized or non-unionized setting, an employer should consider how the policy satisfies the
below criteria:

The policy must not be inconsistent with the employment agreement or collective agreement.1.
The policy must not be unreasonable.2.
The policy must be clear and unequivocal.3.
The policy must be brought to the attention of the employees affected before the employer can act on it.4.
The employees concerned must be notified that a breach of the policy could result in discipline if the5.
policy is to be used as a foundation for discipline.
The policy should be consistently enforced by the employer from the time it is introduced.6.

Employers should be aware of potential liability arising from an employee having an adverse reaction to the
vaccine, as well as the potential for human rights claims by employees who may allege discrimination if
accommodation options are not considered.  Accordingly, employers should develop a strategy to
accommodate individuals who have a valid reason not to receive the COVID-19 vaccine.

Employers should also consider whether a voluntary vaccination program, or incentives to receive the vaccine,
would be sufficient in lieu of a mandated vaccination program.

Finally, while an employer can look to previous arbitration decisions on flu shot policies for assistance, each
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workplace is unique, and as such, it is important to consult with counsel to determine how such guidance
would apply to your specific workplace.

If you have any questions related to the above, please do not hesitate to contact a member of the Employment
and Labour Relations Group.

by Dave McKechnie, Shari Munk-Manel, Dianne Rideout, Victor Kim and Connor Campbell.
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A Cautionary Note

The foregoing provides only an overview and does not constitute legal advice. Readers are cautioned against
making any decisions based on this material alone. Rather, specific legal advice should be obtained.

© McMillan LLP 2020

https://mcmillan.ca/expertise/practices/employment-labour-relations/
https://mcmillan.ca/expertise/practices/employment-labour-relations/
https://www.ontario.ca/laws/regulation/150137#BK70:~:text=premises.-,Health%20assessments%20and%20immunization%20of%20staff,(4)%20Objections%20and%20medical%20reasons%20under%20subsection%20(3)%20shall%20be%20submitted%20in%20a%20form%20approved%20by%20the%20Minister.%20O.%20Reg.%20126%2F16%2C%20s.%2037%20(2).
https://www.ontario.ca/laws/statute/14c11
https://www.ontario.ca/laws/statute/14c11
https://www.ontario.ca/laws/regulation/100079#BK315:~:text=229.%20(1)%20Every%20licensee%20of%20a,O.%20Reg.%2079%2F10%2C%20s.%20229%20(2).
https://www.ontario.ca/laws/statute/07l08
https://www.ontario.ca/laws/statute/07l08
https://www.ontario.ca/laws/regulation/000257#BK3:~:text=(h)%20hold%20a%20valid%20certificate%20signed,or%20that%20such%20immunization%20is%20contra%2Dindicated
https://www.ontario.ca/laws/statute/90a19
https://www.ontario.ca/laws/statute/90a19
https://laws-lois.justice.gc.ca/eng/regulations/C.R.C.,_c._870/FullText.html#s-C.04.071:~:text=C.04.071%20No%20fabricator%20shall%20employ%20any,person%20in%20any%20other%20laboratory%20position.
https://laws-lois.justice.gc.ca/eng/regulations/C.R.C.,_c._870/FullText.html#s-C.04.135:~:text=C.04.135%20No%20fabricator%20shall%20employ%20any,be%20a%20non%2Dcarrier%20of%20poliomyelitis%20virus.
https://laws-lois.justice.gc.ca/eng/acts/F-27/
https://laws-lois.justice.gc.ca/eng/acts/F-27/
https://www.qp.alberta.ca/documents/Acts/P37.pdf
https://www.qp.alberta.ca/documents/Acts/P37.pdf
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/00_08028_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/00_08028_01
https://web2.gov.mb.ca/laws/statutes/2006/c01406e.php#steps:~:text=26(1),in%20relation%20to%20a%20communicable%20disease.
https://web2.gov.mb.ca/laws/statutes/2006/c01406e.php#steps:~:text=26(1),in%20relation%20to%20a%20communicable%20disease.
https://web2.gov.mb.ca/laws/statutes/2006/c01406e.php#steps:~:text=26(1),in%20relation%20to%20a%20communicable%20disease.
https://www.canlii.org/en/nb/laws/stat/snb-1998-c-p-22.4/latest/snb-1998-c-p-22.4.html#se:33-ss:1:~:text=33(1)Subject%20to%20subsection%20(2)%2C%20a%20medical,section%20shall%20comply%20with%20the%20order.
https://www.canlii.org/en/nb/laws/stat/snb-1998-c-p-22.4/latest/snb-1998-c-p-22.4.html#se:33-ss:1:~:text=33(1)Subject%20to%20subsection%20(2)%2C%20a%20medical,section%20shall%20comply%20with%20the%20order.
https://www.assembly.nl.ca/Legislation/sr/statutes/p37-3.htm#32_
https://www.assembly.nl.ca/Legislation/sr/statutes/p37-3.htm#32_
https://www.assembly.nl.ca/Legislation/sr/statutes/p37-3.htm#32_
https://nslegislature.ca/sites/default/files/legc/statutes/health%20protection.pdf
https://nslegislature.ca/sites/default/files/legc/statutes/health%20protection.pdf
https://www.justice.gov.nt.ca/en/files/legislation/public-health/public-health.a.pdf
https://www.justice.gov.nt.ca/en/files/legislation/public-health/public-health.a.pdf
https://www.canlii.org/en/nu/laws/stat/snu-2016-c-13/latest/snu-2016-c-13.html
https://www.canlii.org/en/nu/laws/stat/snu-2016-c-13/latest/snu-2016-c-13.html
https://www.canlii.org/en/nu/laws/stat/snu-2016-c-13/latest/snu-2016-c-13.html
https://www.ontario.ca/laws/statute/90h07#BK27:~:text=22%20(1)%20A%20medical%20officer%20of,30%2C%20Sched.%20D%2C%20s.%203%20(2).
https://www.ontario.ca/laws/statute/90h07#BK27:~:text=22%20(1)%20A%20medical%20officer%20of,30%2C%20Sched.%20D%2C%20s.%203%20(2).
https://www.princeedwardisland.ca/sites/default/files/legislation/P-30-1-Public%20Health%20Act.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/P-30-1-Public%20Health%20Act.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/P-30-1-Public%20Health%20Act.pdf
http://legisquebec.gouv.qc.ca/en/showdoc/cs/S-2.2?langCont=en#ga:l_ix-h1
http://legisquebec.gouv.qc.ca/en/showdoc/cs/S-2.2?langCont=en#ga:l_ix-h1
https://pubsaskdev.blob.core.windows.net/pubsask-prod/1210/P37-1.pdf
https://pubsaskdev.blob.core.windows.net/pubsask-prod/1210/P37-1.pdf
https://pubsaskdev.blob.core.windows.net/pubsask-prod/1210/P37-1.pdf
https://legislation.yukon.ca/acts/puhesa_c.pdf
https://legislation.yukon.ca/acts/puhesa_c.pdf
https://mcmillan.ca/our-offices/vancouver/
https://mcmillan.ca/our-offices/calgary/
https://mcmillan.ca/our-offices/toronto/
https://mcmillan.ca/our-offices/ottawa/
https://mcmillan.ca/our-offices/montreal/
https://mcmillan.ca

