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Product liability, class actions, latent defect cases, expropriation or construction cases: expert reports are at the
centre of the evidence adduced in numerous cases and are often subject to bitter debates between the
lawyers representing each of the parties.
Article 241 of the Code of Civil Procedure
Since the new Code of Civil Procedure has come into force[1], article 241 C.C.P. provides that the hearing on the
dismissal of all or part of an expert report is to be held before the hearing on the merits, that is, ten (10) days
after the party becomes aware of the ground(s) for dismissing the report. In line with previous case law,
possible causes of dismissal are irregularity, substantial error and bias.
Case law has specified what interpretation is to be given to the causes for dismissal, especially grounds of
irregularity. The qualification of the 10-day time limit as being a strict time limit has also given rise to extensive
discussion. In a recent decision[2], the Superior Court reviewed case law dealing with causes of irregularity and
confirmed a tendency in case law to the effect that the 10-day time limit is not a strict one.
Before the new C.C.P. came into force, the hearing on the admission of an expert report was generally held
during the hearing on the merits and the grounds for dismissal were not clearly defined. On one hand, the
court had to determine if the report:
was relevant;
helped it in its appreciation of the facts; and
did not contain any ground for dismissal.[3]
The court would then have to determine if the expert who wrote the report was sufficiently qualified.[4] Then,
after conducting a cost-benefit analysis, it had to determine if the probative value of the report was greater
than its prejudicial effect.[5] There is no doubt that this method of analysis inspired the legislator in drafting
article 241 C.C.P. and the leading cases which were rendered before it came into force continue to be cited up
to now.
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Irregularity as a Ground for Dismissal
Several grounds may warrant the total or partial dismissal of an expert report on the basis of irregularity. These
namely include:
An expert assuming the judge’s role and giving a legal opinion and/or analyzing simple facts;[6]
An expert report based on unproven facts;[7]
An expert report containing affirmations which are not based on technical findings and which are
accordingly not relevant to the professional field in which the expert works;[8]
Lack of details about the methodology used and about the reliability of the report;[9]
Lack of relevancy of the report in connection with the issues being litigated;[10]
The filing of a second expert report in the same discipline as the first one, without the court’s prior
authorization.[11]
Substantial Error as a Ground for Dismissal
Substantial error as a ground for dismissal is [translation] “a substantive defect or a defect in procedure
sufficient to invalidate a decision.”[12] The courts consider that for an expert report to contain a substantial
error, it must affect the basis of the report, thereby invalidating it.[13] An example of such an error would
namely be an expert report based on techniques which have no connection to the field in question.[14]
Bias as a Ground for Dismissal
Bias as a ground for dismissal may be summarized as showing bias for one party to the detriment of the other
party.[15] In other words, the expert’s objectivity is compromised because he has a direct interest in or a
connection to the case or to a party.[16] It is accordingly insufficient to merely have an appearance of bias to
rule that an expert report is to be dismissed on this basis at a preliminary step.[17] On the other hand, the
appearance of bias, without necessarily entailing the dismissal of the expert report at a preliminary stage, may
either affect the expert’s credibility and ultimately bring a judge to consider that the report has little probative
value or convince a judge hearing the case on the merits to dismiss the report at the hearing on the merits.[18]
The 10-Day Time Limit is Not Strict
The time limit provided for notifying an application for the dismissal of an expert report is 10 days.[19] That
being said, case law is full of decisions in which applications for dismissal were made once the time limit was
expired. The Westmount Square decision confirms this tendency in case law, to the effect that the 10-day time
limit is not strict[20], even adding that [translation] “word to that effect must get around.”[21]
Case law underscores the following: the debate on this point must be held before the hearing on the merits, in
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a quest for proportionality, judicial efficiency, to limit the issue to what is necessary and to prevent a party from
filing an expert report in reply to inadmissible evidence.[22] Moreover, nothing prevents a judge hearing such a
preliminary application, from referring the matter to the judge hearing the case on the merits in any matter in
which there are exceptional circumstances or a lingering doubt subsists, and especially in cases in which the
probative value overlaps the issue of admissibility as such, of the expert report.[23]
On the basis of what precedes, the issue of the time limit to apply for the dismissal of an expert report now
seems settled. As far as the grounds for the dismissal of an expert report are concerned, case law is full of
examples which may help litigants in determining what constitutes such grounds under article 241 C.C.P.
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A Cautionary Note
The foregoing provides only an overview and does not constitute legal advice. Readers are cautioned against
making any decisions based on this material alone. Rather, specific legal advice should be obtained.
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