OPC MAINTAINS STATUS QUO ON TRANSBORDER DATA
FLOWS...AT LEAST FOR NOW!
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Upon receiving feedback from stakeholders regarding its consultation on transfers for processing
and transborder data flows, the Office of the Privacy Commissioner of Canada (“OPC”) has decided to maintain
the status quo.
As we reported, in April the OPC initiated a consultation on transborder dataflows under the Personal
Information Protection and Electronic Documents Act (“PIPEDA”) (the “Consultation”). The OPC then released
a reframed discussion document in June. The Consultation came 10 years after the OPC published its original
“Guidelines for Processing Personal Data Across Borders” (the “2009 Guidelines”) and suggested a
potentially significant shift from its earlier position on several key matters.
The key changes that would have been implemented if the OPC had moved ahead with the
amended interpretation of PIPEDA described in the Consultation included:
making consent mandatory – meaning that any transfer of personal information for processing,
including cross border transfers, would require consent (unless a specific PIPEDA exemption applies);
and
requiring communication of alternative options – meaning that individuals would have to be informed
of any options available to them if they do not wish to have their personal information disclosed outside
Canada.
In response to the Consultation, the OPC reportedly received 87 submissions from stakeholders. Many of these
submissions raised concerns, specifically, regarding the consent that would be required for transferring data
for processing purposes.
Stakeholders opposed the views expressed in the Consultation on the basis that there was no requirement
under PIPEDA to seek consent to transfer information for processing purposes and that doing so was
unreasonably onerous. As a result, the OPC has concluded that its 2009 Guidelines will remain unchanged
under PIPEDA, subject to future statutory changes. A copy of the 2009 guidelines can be found here.
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Even though the OPC has decided to maintain the status quo, it has emphasized that organizations are still
required to be transparent about personal information handling practices. This includes notifying customers if
their personal information will be sent to another jurisdiction for processing. Such notice must also be
communicated to individuals in accordance with the OPC’s guidelines for obtaining meaningful consent. You
can view our prior bulletin on the meaningful consent guidelines here.
The OPC has also indicated that it will focus its efforts on how a reformed law can protect Canadian privacy
rights, as it continues to hold the view that existing privacy protections for cross border data flows are “clearly
insufficient”. It will be interesting to see how the government addresses this topic, which is a significant issue
under many privacy laws across the world. As indicated in our prior bulletin “Proposed Digital Charter Could
Bring Sweeping Changes to Canadian Privacy Laws”, the federal government has already called for
submissions and input to inform ongoing discussions around its proposed amendments to PIPEDA. Of course,
the outcome of the upcoming election may impact whether the Liberal Government is in a position to make
any changes to the law following October 21, 2019.
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A Cautionary Note
The foregoing provides only an overview and does not constitute legal advice. Readers are cautioned against
making any decisions based on this material alone. Rather, specific legal advice should be obtained.
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