
By William Horton
Chief Justice of Canada Bev-

erley McLachlin recently observed
that alternative forms of dispute
resolution form a “vital, indispens-
able part of the justice system.”
This is an extra-judicial acknowl-
edgement of a clear policy,
expressed in many recent deci-
sions of the Supreme Court of
Canada and several appeal courts,
that strongly supports forms of dis-
pute resolution chosen by the par-
ties themselves. 

The autonomy of parties who
choose to arbitrate rather than liti-
gate their differences is a hallmark
of free and democratic societies. 

While a judicial role in pre-
venting abuses in arbitration is
essential, litigation and arbitration
represent distinct and independent
methods for providing parties to a
dispute with access to justice.  The
differences can be significant and
can go beyond the frequently cited
(but somewhat qualified) factors
of confidentiality and cost. 

The basis for arbitration is con-
tractual, with a focus on giving
effect to the agreement of the par-

ties and the expectations they have
arising out of it.  Litigation occurs
within a broader context of legal
policy and public interest, which is
enforced through the appeals
process.  Arbitration is a process
which parties select and shape for
themselves, whereas litigation is a
process that is determined by the
state.  

By their choice of one system
or the other and the choices they
make within the arbitration con-
text, the parties can define for
themselves the most important
features of a just result.

A commercial agreement
between the parties will likely con-
tain a provision that it is to be gov-
erned by the law of a particular
jurisdiction.  In an international
arbitration, or if the parties have
excluded any right of appeal in a
domestic arbitration, the parties
have also agreed to accept the arbi-
trator’s view of the law, which
takes effect not because it is “cor-
rect” but because the parties
agreed to be bound by the arbi-
trator’s determination.  It is a
matter of contract, not a matter of

law.
A court of appeal applies a

“standard of correctness” when
reviewing issues of law.  This also
does not mean “correctness” in an
absolute sense, as court decisions
themselves are subject to dis-
senting opinions and reversals by
higher courts or by future court
decisions.  

More objectively stated the
“standard of correctness” is a stan-
dard of “substitution”, whereby a
higher level of court may freely
substitute its view for that of a
lower court or tribunal.  

In international arbitration, and
in domestic arbitration where the
right of appeal has been excluded,
the parties choose the actual indi-
viduals who will make the deci-
sion in the first place (or choose
the process by which qualified
individuals will be chosen) and
then agree to seek no substitutes
for their opinion.  

Where much is at stake in the
dispute, parties to an arbitration
generally seek to assure the quality
of the ultimate decision not by
sequential reviews of the outcome

but by choosing more highly quali-
fied arbitrators to make the deci-
sion in the first instance and, pos-
sibly, by having the matter decided
by a panel of three
rather than by a single
arbitrator.

Of course, the par-
ties to a domestic
arbitration may
choose not to exclude
a right of appeal to the
courts or to specifi-
cally provide for an
extended right of
appeal (in jurisdic-
tions where that is
allowed).  In that case they will
have the best, or worst, of both sys-
tems. (The recent recommendation
of the Civil Justice Reform Project
in Ontario to allow appeals directly
from an arbitration tribunal to the
Court of Appeal could well make a
combination of the two systems
preferable in some cases.)

Court decisions may set a
precedent that will guide other par-
ties, judges and arbitrators in the
future, whereas commercial arbi-
tration awards do not.  If the par-
ties need a decision that will affect
future cases, they must go to court.
An arbitrator in a commercial case
concentrates on the agreement
between the parties and giving
effect to their expectations.

An arbitrator must apply the
law chosen by the parties as he or

she finds it in the authorities.  A
court, particularly at the appeal
stage, can change the law based on
the facts of the case before it.

In arbitration, par-
ties may choose not to
make law the decisive
framework for the res-
olution of their dis-
pute. 

They can do this by
modifying the choice
of law clause, by spec-
ifying that disputes
may be resolved in
accordance with stan-
dards of “business

fairness” or, as a practical matter,
by including non-lawyers on the
arbitral tribunal, for example
people with technical or business
expertise. 

The recent decision by the Law
Society of Upper Canada that
acting as an arbitrator does not
constitute the practice of law
(although lawyers who do so are
still subject to all the rules of the
profession) underlines this point.

Parties to contract-based dis-
putes may want to consider these
differences in making their choices
for a dispute resolution process.

William Horton practises as an
independent counsel in Toronto.
His work as an arbitrator and
mediator is done as a resident of
ADR Chambers. 
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and Emily White

Drafting an appeal exclusion
clause that the courts
will not overturn is
surprisingly difficult.
The majority of Cana-
dian jurisdictions
refuse to enforce this
type of clause. Even in
a permissible jurisdic-
tion, the court will
only enforce an appeal
exclusion clause
where it is satisfied
that the parties
unequivocally intended to
renounce their appeal rights.

The question of whether an
arbitration agreement excluding
appeal rights will be enforceable
depends partly on location. In
Nova Scotia, New Brunswick,
Manitoba and Alberta, parties to
an arbitration agreement are not
permitted to exclude the statutory
right to seek leave to appeal on a
question of law. In B.C., parties
are permitted to seek leave on a
question of law, but only with the
consent of all the parties to the
arbitration. In Quebec, annulment
is the only recourse from an arbi-
tration award. In Ontario and

Saskatchewan, however, parties
can agree to abandon their rights
to appeal an arbitrator’s decision

through contract. 
In Saskatchewan,

the right to abrogate
appellate review is
well established in the
jurisprudence. The
leading decision of
Bank of Nova Scotia
v. Span West Farms
Ltd., [2003] S.J. No.
489 confirms that
where a provision
abrogating an appeal

right in an arbitration agreement is
properly drafted, the court will not
interfere.  

Likewise, in Ontario, parties
are free to contract out of this
statutory right, but must do so
carefully. The Ontario Court of
Appeal in Denison Mines Ltd. v.
Ontario Hydro (2001), 56 O.R.
(3d) 181  confirmed that parties in
Ontario are permitted to displace
the statutory right to appeal an
arbitrator’s decision by agreement. 

In both of these jurisdictions,
arbitration agreements will only be
upheld where the wording is such
that the intention of the parties to
abrogate their right to appellate

review is clear. The Ontario Court
of Appeal in L.I.U.N.A., Local 183
v. Carpenters & Allied Workers,
Local 27, (1997), 34 O.R. (3d) 472
stated that in the absence of a clear
exclusion provision, parties will be
permitted to exercise their statu-
tory right of appeal. 

In Denison, a provision stating
that the arbitration was “final and
binding” was sufficient to signify
the parties’ intention to exclude
appeal rights.  

This can be compared to
National Ballet of Canada v.
Glasco, [2000] O.J. No. 2083,
where the Ontario Superior Court
held that a provision stating that
the arbitrator’s decision was
“binding” was insufficient to
exclude appeal rights. 

In National Ballet, the parties
not only used the term “binding”

with respect to their submission to
arbitration in their agreement but
also, elsewhere in the agreement,
stated that the Ontario Labour
Relations Board application in
question would be “fully and
finally disposed of ” in the media-
tion/arbitration and that the griev-
ance will be withdrawn and “fully
and finally determined in the
mediation/arbitration.” 

The court reasoned that the
omission of the phrase “final and
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errors and reduced cost and fre-
quency of malpractice settlements.  

The decision to apologize has
often been wise where, for
example, a corporation faces harm
to its reputation as the result of a
product liability issue or because it
has caused environmental damage.
Susan Alter, in her report for the
Law Commission of Canada, con-
cludes that “for a victim, an
apology is often considered to be
the key that will unlock the door to

healing.”  
While the benefits of this legis-

lation are clear, concerns exist as
well. This is especially true
regarding the comprehensive
apology legislation that has been
adopted in western Canada. In a
2006 discussion paper, the B.C.
Ministry of the Attorney General
identified some of the difficulties
associated with this type of legisla-
tion, including the following: 

• Public confidence in the
courts may be affected if a person
admits fault but is subsequently

found not liable in a proceeding; 
• Insincere and strategic apolo-

gies may be encouraged; and 
• Apologies might create an

emotional vulnerability in some
plaintiffs, who may, thereafter,
accept settlements that are inap-
propriately low. 

As an additional concern, we
must consider if apology legisla-
tion should be extended to inten-
tional acts. For example, should
the perpetrator of a sexual assault
be provided the protection of legis-
lation if they subsequently admit

their actions outside of the litiga-
tion process? Not only does this
challenge the integrity of the court
process, but it may also revic-
timize the plaintiff.  

These issues may require the
intervention and guidance of the
courts which will, in turn, shape
the legislation to fit the interests of
the community. 

For most litigators, an admis-
sion of any nature runs contrary to
their best advice and causes signif-
icant alarm. However, by recog-
nizing the positive impacts that
may come from an expression of
regret, traditional views should be
revisited.  As most ADR practi-
tioners would indicate, much is to

be gained by an acknowledgement
of fault. 

For many parties, an expression
of sympathy or remorse often
opens the door to communication
and assists the parties in building
an agreement that best meets their
interests. For parties truly seeking
a resolution to their dispute,
apology legislation is just one
more tool that will assist in this
endeavour. 

Ellen Desmond is counsel to
the New Brunswick Energy and
Utilities Board, and is a sessional
lecturer in dispute resolution at the
University of New Brunswick’s
faculty of law. She is the past chair
of the national section for Alterna-
tive Dispute Resolution, Canadian
Bar Association and continues to
chair the New Brunswick section.
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Apologies ‘unlock the door to healing’

binding” with respect to the para-
graph on the submission to arbi-
tration coupled with a provision
stating that the arbitration would
proceed and be enforceable under
the Arbitration Act mitigated in
favour of finding a right of appeal.
The court further found that the
references to a “final and binding”
determination by the OLRB com-
plaint and “fully and finally deter-
mined” with respect to the griev-
ance were not specifically drafted
to exclude appeal rights but rather
were intended to prevent further
recourse to the board or grievance
arbitration.

In Span West Farms, which
involved an arbitration clause in a
lease, the Saskatchewan Court of
Queen’s Bench found that the
terms “settled” and “binding”
were insufficient to constitute an
abrogation of the right of appeal.
The court found that “settled” and
“binding” were not equivalent to
“final and binding”. 

The decisions above find that
clauses which at first appear to
exclude appeal rights are often not
enforceable. Anything short of a
clause stating that the arbitrator’s
decision will be “final and
binding” will result in the court
finding in favour of an appeal
right. 

To end disputes at the arbi-
trator’s table, the best evidence
with which to provide the court is
the phrase “final and binding”.

Brett Harrison is a partner at
McMillan Binch Mendelsohn in
Toronto and is a member of the
firm’s Commercial Litigation and
Corporate Restructuring Groups.
Emily White is an associate in the
Litigation and Dispute Resolution
Group at the same firm.
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