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Preface

Private Equity 2019
Fifteenth edition

Getting the Deal Through is delighted to publish the fifteenth edition
of Private Equity, which is available in print, as an e-book and online at
www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis
in key areas of law, practice and regulation for corporate counsel,
cross-border legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage this
year includes new chapters on the British Virgin Islands, Canada,
Colombia, Egypt and Thailand. The report is divided into two sections:
the first deals with fund formation in 22 jurisdictions and the second
deals with transactions in 23 jurisdictions.

Getting the Deal Through titles are published annually in print.
Please ensure you are referring to the latest edition or to the online
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to
readers. However, specific legal advice should always be sought from
experienced local advisers.

Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise. We also extend special thanks to the contributing editor,
Bill Curbow of Simpson Thacher & Bartlett LLP, for his continued
assistance with this volume

GETTING THE /§<
DEAL THROUGH

London
February 2019

www.gettingthedealthrough.com

© Law Business Research 2019

PREFACE



TRANSACTIONS

CANADA

McMillan LLP

Canada

Andrae J Marrocco, Brett Stewart and Georges Dubé

McMillan LLP

1 Types of private equity transactions

What different types of private equity transactions occur in
your jurisdiction? What structures are commonly used in
private equity investments and acquisitions?

A wide range of private equity transactions is common in Canada,
including going-private transactions, private investments in public com-
panies and private company buyouts. In order to effect a direct acquisi-
tion of a Canadian target company, a private equity sponsor will almost
always incorporate a Canadian acquisition vehicle, which will then
acquire the target company by way of an acquisition of the securities or
assets. In situations involving a large number of selling shareholders,
either an amalgamation (similar to a US merger) or a court-approved
plan of arrangement may be used.

The acquisition method (securities, assets, amalgamation or plan of
arrangement) is dependent on various factors, including tax and legacy
liability considerations, in addition to the parties’ ability to leverage
their positions in the negotiations.

2 Corporate governance rules

What are the implications of corporate governance rules for
private equity transactions? Are there any advantages to going
private in leveraged buyout or similar transactions? What are
the effects of corporate governance rules on companies that,
following a private equity transaction, remain or later become
public companies?

In Canada, corporate board members generally have three fundamen-

tal statutory duties:

- thedutytomanage or supervise the management of the corporation;
a fiduciary duty to act honestly and in good faith with a view to the
best interests of the corporation, including a duty to avoid conflicts
of interest; and
a duty to exercise the care, diligence and skill that a reasonably pru-
dent person would exercise in comparable circumstances.

Companies that remain or later become public companies are subject
to additional corporate governance rules and enhanced disclosure
requirements as compared with private companies. As such, these com-
panies will be subject to higher administrative burdens and costs.

3 Issues facing public company boards

What are some of the issues facing boards of directors of
public companies considering entering into a going-private or
other private equity transaction? What procedural safeguards,
if any, may boards of directors of public companies use when
considering such a transaction? What is the role of a special
committee in such a transaction where senior management,
members of the board or significant shareholders are
participating or have an interest in the transaction?

The potential liabilities of directors in default of observing their fidu-
ciary duties can be extensive. Directors may be personally liable for
breaching the duties of loyalty and of care, or, in other instances, held
personally liable for wrongdoing by the corporation. In addition to
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fiduciary duties, over 100 federal and provincial statutes impose per-
sonal liability on directors of Canadian companies, including the cor-
porate legislation governing the Canadian portfolio company, securities
laws, environmental laws, employment, labour and pension laws, tax
laws and bankruptcy and insolvency laws.

Under applicable Canadian corporate statutes, directors are
required to disclose their interest (whether personal or via a related per-
son’s interest) in any proposed material contract or transaction with the
corporation. As such, it is intended that all conflicts or potential con-
flicts of directors as a result of their relationship with the nominating
party or other portfolio companies be disclosed. Subject to limited and
narrow exceptions, conflicted directors must refrain from voting on
any resolution to approve the contract or transaction giving rise to the
conflict.

The appointment of an independent committee (or special commit-
tee) of directors is a typical method of protecting a board from poten-
tial conflicts of interest with respect to review of a proposed takeover.
Where a board makes a decision based on the recommendation of an
independent committee, that decision will generally be given a measure
of deference by the courts, provided that the independent committee
has discharged its role independently, in good faith and on reasonable
grounds. Furthermore, it is standard practice for the independent com-
mittee to obtain a fairness opinion stating that the transaction is fair
from a financial perspective.

4 Disclosure issues

Are there heightened disclosure issues in connection
with going-private transactions or other private equity
transactions?

Going-private transactions are commonly ‘related party transactions’
under Canadian securities laws, where the transactions involve the
acquisition of a target company’s outstanding securities by an existing
significant shareholder or related party. In these scenarios, because the
acquirer is a related party of the target company and public sharehold-
ers are being squeezed out of their equity interest, there are inherent
conflicts of interest and inequalities of information.

Where the going-private transaction is a related party transaction
heightened disclosure rules apply. Specifically, a formal, independent
valuation of the target company’s securities, which must be super-
vised by an independent committee of the target company’s board and
heightened disclosure, including disclosure of the background to the
bid and any other valuations prepared or offers received for the target’s
securities in the past two years must be included in the disclosure docu-
ment provided to holders of the affected securities.

5 Timing considerations

What are the timing considerations for negotiating and
completing a going-private or other private equity transaction?

Timing of private equity transactions is largely a matter of negotiation,
leverage and other business considerations. Where the private equity
transaction is a going-private transaction that proceeds by way of plan
of arrangement, it will generally require five to six weeks from receipt of
the bidder’s proposal to execution of the definitive arrangement agree-
ment. Following execution of the definitive arrangement agreement,
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a shareholder meeting must be called and held and the court must
approve the arrangement, which may take 10 to 12 weeks.

6 Dissenting shareholders’ rights

What rights do shareholders of a target have to dissent or
object to a going-private transaction? How do acquirers
address the risks associated with shareholder dissent?

Most Canadian corporate statutes provide for shareholder approval of
going-private transactions and grant shareholders the right to dissent
and demand fair value for shares affected by such a transaction.

Where a going-private transaction is effected by way of takeover bid
(described in further detail below), if the offeror acquires 9o per cent or
more of the shares available (not including shares held by the offeror
at the time the bid was made), the remaining shares can be acquired
through a forced statutory transaction known as a minority squeeze-
out. If less than 9o per cent of the outstanding shares are tendered to
a takeover bid (not including shares held by the offeror at the time the
bid was made), the balance may be acquired through a second-stage
corporate transaction pursuant to which the offeror is entitled to vote
the shares acquired under the takeover bid if (subject to provisions of
applicable corporate law) the transaction is completed within 120 days
of the expiry of the bid (a minimum tender condition of two-thirds will
generally be sufficient to ensure that the offeror has sufficient votes to
approve the corporate transaction).

7 Purchase agreements

What notable purchase agreement provisions are specific to
private equity transactions?

Canadian deal terms are gradually merging with those prevailing in the
US market mainly because of the influence resulting from the increased
investment activities of US private equity investors in Canada.

Private equity buyers often require purchase price adjustments to
reflect the financial condition of the target. Typically, these are based
on a net working capital and debt adjustment. Private equity buyers
often seek to negotiate earn-out provisions in order to align a portion
of the consideration payable as part of the acquisition to the post-
closing financial success of the target company (frequently structured
as a reverse earn-out to avoid certain adverse vendor tax consequences
associated with receiving traditional earn-out proceeds). Generally,
private equity investors will seek to have the acquired companies or
the shareholders that are related to members of the management
provide typical representations and warranties regarding the acquired
companies. Increasingly, these representations and warranties are
backed by representation and warranty insurance.

In the current market we do not see a lot of financing conditions
and Canadian takeover bids in particular require that adequate arrange-
ments (an interpreted statement) must be made, with the effect that a
bid cannot be conditional on financing.

Statutory plans of arrangement can be conditional in nature and
allow for more flexibility to provide collateral benefits to management,
etc. Owing to this flexibility, most Canadian privatisation transactions
involving private equity sponsors are completed by way of a plan of
arrangement. We often see break fees used in connection with no-shop
conditions and, in public market M&A transactions, a no-shop provi-
sion will be subject to a fiduciary qualification.

8 Participation of target company management

How can management of the target company participateina
going-private transaction? What are the principal executive
compensation issues? Are there timing considerations for
when a private equity acquirer should discuss management
participation following the completion of a going-private
transaction?

Many equity incentive tools are available in Canada to compensate
management, including stock options, stock purchase plans, stock
appreciation rights and deferred stock units. Traditional stock options
are the most popular incentives as they are generally not subject to
taxation until exercised and, subject to complying with certain rules,
employee option holders may be eligible for a capital-gains equivalent
tax rate.

www.gettingthedealthrough.com

Options granted under a Canadian stock option plan will generally
vest during the continued employment of an option holder over a period
of time, or upon the fulfilment of certain performance conditions such
as revenue growth or bottom line financial returns. Also, any ‘in-the-
money’ options will usually vest automatically in the event of a change
of control transaction involving the company.

Often, management sellers will be expected, or at least offered the
opportunity, to maintain a minority equity interest in the acquired entity.
The terms and conditions of such minority interest will often require
extensive negotiations between the parties. In these circumstances,
private equity sponsors may favour structures involving dual classes of
equity with one reserved for themselves, such class having priority over
the class intended for the continuing management. Depending on the
terms surrounding the issue of the equity to continuing management,
the return enjoyed by management may be conditioned on a minimum
threshold return to the private equity sponsor. In most cases, securities
issued to management will be subject to repurchase rights in favour of
the company upon a termination of employment. Both commercial and
personal tax considerations impact the preferred equity structure for
any particular transaction.

9 Taxissues

What are some of the basic tax issues involved in private
equity transactions? Give details regarding the tax status of a
target, deductibility of interest based on the form of financing
and tax issues related to executive compensation. Can

share acquisitions be classified as asset acquisitions for tax
purposes?

Many tax and commercial factors influence the structure and financ-
ing of a private equity investment in Canada, and the options will vary
depending upon the investors’ status, residence and overall tax situa-
tion, including applicable tax rates and tax treaties.

Usually, tax and legacy liability considerations will cause a seller to
favour a share sale whereas a purchaser would generally prefer an asset
transaction. Hybrid transactions that involve the acquisition of both
shares and assets of a target entity, typically providing tax advantages
to both buyer and seller, may sometimes bridge the divide between sell-
ers and buyers.

Thereisgenerallynowithholdingtax oninterestpaid tonon-resident
lenders that deal at arm’s length with a Canadian-resident taxpayer,
unless the interest is ‘participating debt interest.’ Interest paid to non-
residents who do not deal at arm’s length with the taxpayer is subject to
withholding tax of 25 per cent unless reduced under an applicable tax
treaty. For example, the Canada-United States Income Tax Convention
(1980), as amended, (the US Treaty) generally eliminates Canadian
withholding tax on conventional interest payments made to non-arm’s-
length US-resident lenders (assuming they are entitled to the benefits of
the US Treaty). In most of Canada’s other tax treaties, the reduced rate
of withholding tax applicable to non-arm’s-length lenders is 10 per cent.

Dividends paid by Canadian corporations to non-resident share-
holders and royalties payable to non-residents will generally be subject
to Canadian withholding tax at a rate of 25 per cent, unless reduced
under an applicable tax treaty. For example, the reduced withholding
tax rate in respect of dividends under the US Treaty is § per cent where
the beneficial owner of the dividends is a US-resident corporation that
owns at least 10 per cent of the Canadian subsidiary’s voting stock
(otherwise, the applicable US Treaty reduced rate is 15 per cent). The US
Treaty reduced withholding tax rate in respect of royalties is 10 per cent.

US buyers will occasionally favour constituting a Canadian acqui-
sition vehicle or Canadian operating subsidiaries as unlimited liability
companies that have ‘checked the box’ to be treated as disregarded enti-
ties for US tax purposes. A US-resident entity establishing an unlimited
liability company will need to be mindful of limitations under the US
Treaty regarding access to treaty benefits by unlimited liability com-
panies and the strategies endorsed by the Canadian tax authorities for
accessing such benefits. If not so structured, the general statutory rate
of withholding tax (ie, 25 per cent) will generally be exigible in respect
of certain dividend, interest, royalty and other payments to the extent
withholding tax is applicable. Notwithstanding the foregoing, unlimited
liability companies are generally taxed as ordinary (ie, not disregarded)
corporations for Canadian income tax purposes.
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Non-resident investors are generally not subject to Canadian tax on
capital gains realised on a disposition of shares of a Canadian corpora-
tion. However, such non-resident investors may be subject to Canadian
capital gains tax if, among other things, at any time in the 60 months
preceding the sale the subject shares derived more than 50 per cent of
their fair market value from real property situated in Canada, Canadian
resource properties, timber resource properties or options in respect
of such properties (and, in the case of publicly listed shares, if the non-
resident, non-arm’s-length persons and partnerships in which they hold
membership interests held more than 25 per cent of the shares of any
class of the corporation). Under certain of Canada’s income tax treaties,
including the US Treaty, the application of the tax is narrowed by apply-
ing it only to gains on sales of shares that derive their value from real
and related property situate in Canada at the time the shares are sold.

10 Debt financing structures

What types of debt financing are typically used to fund going-
private or other private equity transactions? What issues

are raised by existing indebtedness of a potential target of a
private equity transaction? Are there any financial assistance,
margin loan or other restrictions in your jurisdiction on the
use of debt financing or granting of security interests?

The most common source of debt financing in a Canadian private
equity acquisition remains the traditional senior secured debt obtained
from a domestic Canadian bank. However, we see more financing being
provided directly by US banks. Sometimes, a senior facility will be sup-
plemented by mezzanine financing (most of the time provided by way
of subordinated debt) provided by banks or other financial institutions.
In the past few years, the high-yield bond market was not very active in
Canada in connection with private equity acquisitions. High weighting
in energy companies and the lack of liquidity are mentioned as reasons
for this slow market. In many transactions that we are aware of the pri-
vate equity investor provided a bridge loan with respect to a portion of
the debt financing required for the acquisition and raised that portion of
the debt post-closing.

Canada’s thin-capitalisation rules effectively limit the proportion
of debt to equity that significant non-resident shareholders and certain
related persons may invest in Canadian corporations. Relevant equity
of a Canadian corporation includes paid-up capital, contributed surplus
paid by the non-resident shareholder or certain related persons and
retained earnings such that the payment of a dividend or return of capital
will generally reduce relevant equity for thin-capitalisation purposes.
In general, arm’s-length debt does not affect the thin-capitalisation
limits. However, certain anti-avoidance measures may cause the thin-
capitalisation rules to apply to certain back-to-back loan arrangements
involving arm’s-length intermediaries. The permitted debt to equity
ratio of a Canadian corporation is 1.5:1. If the 1.5:1 ratio is exceeded, the
Canadian corporation may not be able to deduct interest in respect of
the excessive debt, and such denied interest payments may be treated
as deemed dividends subject to non-resident withholding tax. The thin-
capitalisation rules now also apply to other types of business vehicles,
including trusts and non-resident corporations carrying on business in
Canada.

11 Debt and equity financing provisions

What provisions relating to debt and equity financing

are typically found in going-private transaction purchase
agreements for private equity transactions? What other
documents typically set out the financing arrangements?

Typical legal terms and conditions associated with debt facilities used
in connection with a private equity-backed acquisition include:
type of facility;
security interest (usually a first lien over the assets in the case of a
senior facility);
borrowing base and funds available under the facility;
repayment of capital;
interest rate and interest payment;
restrictive covenants, including with respect to debt, liens, divi-
dends or acquisitions: the senior facility will provide for detailed
covenants whereas any subordinated-debt facility would be
expected to be covenant-light;
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- conditions precedent to disbursement; and
maturity date.

Comfort letters from the third-party lender or bank are often tabled
as part of a bid to provide comfort with respect to the debt financing.

US private equity investors may have the ability to use US banks
to finance their Canadian acquisitions as opposed to Canadian
financial institutions. In such circumstances, hedging strategies and
their costs to protect against currency fluctuations become important
considerations in the selection of the debt provider, as well as the thin-
capitalisation considerations described above.

12 Fraudulent conveyance and other bankruptcy issues

Do private equity transactions involving debt financing raise
‘fraudulent conveyance’ or other bankruptcy issues? How are
these issues typically handled in a going-private transaction?

Under the Bankruptcy and Insolvency Act (Canada) (BIA) and the
Companies’ Creditors Arrangement Act (Canada) (CCAA), Canada’s
key bankruptcy and insolvency legislation, certain transactions,
including the granting of security, the transfer of property and the
incurrence of financing obligations are voidable if incurred during
specified pre-bankruptcy time periods. Subject to certain conditions
and exemptions, including whether the target is insolvent at the time
of the transaction, if such transactions are made with a view to giving
one creditor a preference over others, they may be set aside if entered
into during the period that is:
- three months before the initial bankruptcy event for transactions

at arm’s length; and

one year before the initial bankruptcy event for transactions not

at arm’s length.

If solvency is an issue, a vesting order may be obtained through
bankruptcy or reorganisation proceedings under the BIA or CCAA.
However, the protections for creditors in these proceedings make the
process expensive and less certain.

Transfers of property (or services sold) in which the consideration
the debtor receives is less than the fair market value, subject to certain
other conditions and exemptions, may be set aside under the BIA or
CCAA if entered into during the period that is;

- one year before the initial bankruptcy event for transactions at
arm’s length; and

five years before the initial bankruptcy event for transactions not

at arm’s length.

Preferential transactions and fraudulent conveyances may also be
attacked under various provincial statutes.

In going-private transactions involving debt financing, it is typi-
cal for sponsors to conduct adequate financial diligence and to obtain
solvency certificates from the target in order to provide some com-
fort around the target’s financial status at the time of the transaction.
However, the question of whether a particular transaction is void-
able will be a question of fact determined by a court of competent
jurisdiction.

In addition, under Canadian federal and provincial corporate
legislation a ‘stakeholder’, including any creditor, can assert a claim
against a Canadian or provincially organised target for actions that
are oppressive or unfairly prejudicial to the complainant, or which
unfairly disregard the complainant’s legitimate expectations. Where
oppression is found, courts have broad discretion to grant a variety of
remedies, including the unwinding or avoidance of a transaction.

13 Shareholders’ agreements and shareholder rights

What are the key provisions in shareholders’ agreements
entered into in connection with minority investments or
investments made by two or more private equity firms or
other equity co-investors? Are there any statutory or other
legal protections for minority shareholders?

Typically, a private equity investor will put a unanimous shareholder
agreement (a ‘USA’) in place at the closing of a private equity acqui-
sition. Where multiple equity interests exist post-closing, parties to a
USA must include all registered shareholders of all classes (whether
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voting, non-voting, common or preferred). A USA has a special ‘hybrid’
status, being partly contractual but also partly constitutional (eg, for
certain purposes, notably determinations of de jure control), the USA
is considered one of the ‘constating documents’ of the corporation.
What this means, practically speaking, is that shareholders who enter
into a USA can avoid certain statutory requirements, something that
cannot ordinarily be achieved through contract. Most significantly,
a USA can limit the powers that a corporation’s directors normally
exercise, directly or through their oversight of management, over a
corporation. Under a USA, private equity investors will usually require
the appointment of nominees to the board of directors. Private equity
investors may also use a USA to maintain a veto over amendments to
the articles, a change in the nature of the business, the annual business
plan, amalgamations or other business combinations, the issuance of
securities or significant non-arm’s-length transactions and other non-
ordinary-course events.

In order to qualify the corporation as a private issuer for securities
law purposes and for other business reasons, the corporation’s articles
or a USA will include a restriction on the transfer of securities (save and
except as otherwise specifically provided in the agreement to certain
permitted transferees).

Private equity investors typically also require that USAs include
drag-along rights and share buyback provisions to ensure they main-
tain flexibility of exit.

Certain provinces have additional rules (including approval by a
majority of the minority shareholders and independent valuations of
the subject matter of the transaction) designed to ensure fair dealing in
the treatment of minority shareholders in certain types of transactions
involving controlling shareholders or related parties (which include
shareholders owning 10 per cent or more of the voting securities of a
corporation).

14 Acquisitions of controlling stakes

Are there any legal requirements that may impact the ability
of a private equity firm to acquire control of a public or private
company?

The acquisition of a Canadian public company may be structured as
a corporate transaction or a takeover bid. The rules for acquiring a
Canadian public company are complicated and involve aspects of
securities, corporate and administrative law.

Corporate transactions typically take the form of a plan of arrange-
ment (which requires court approval before implementation), statu-
tory amalgamation or other corporate reorganisation, and require the
approval of the target’s shareholders at a shareholders’ meeting.

Atakeover bid is the Canadian equivalent of a US tender offer. The
offeror must follow a prescribed process when launching and complet-
ing a bid.

Under Canadian securities law, a takeover bid to shareholders of
a Canadian public company to acquire a prescribed percentage of the
company’s outstanding voting or equity securities:

must be made by way of a formal offer to all shareholders and may

be commenced by way of an advertisement (typical in hostile bids)

or by mailing the offer documents (typical in negotiated or friendly
bids);

- must offer identical consideration to all shareholders and may not,
subject to certain exceptions, include a collateral arrangement that
has the effect of providing one shareholder with consideration of
greater value than that offered to other shareholders;
must abide by the minimum tender condition that a minimum of
more than 50 per cent of all outstanding target securities (exclud-
ing securities held or controlled by the offeror and its joint actors)
be tendered and not withdrawn before the offeror can take up any
securities under the bid;

- must be open for acceptance for a period of at least 105 days, sub-
ject to two exceptions discussed below; and
must be extended for at least an additional 10-day period follow-
ing the satisfaction of the 50 per cent minimum tender require-
ment and all other terms and conditions of the bid being complied
with or waived.

The formal takeover bid requirements are triggered when the securi-
ties subject to a bid combined with the securities owned, directly or
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indirectly, by the offeror and its joint actors constitute 20 per cent
or more of the outstanding securities of any class of voting or equity
securities.

A person who acquires beneficial ownership of, or the power to
exercise control or direction over, or securities convertible into, 10 per
cent (5 per cent if another takeover bid is outstanding) or more of a
class of voting or equity securities of a Canadian public company is
required to issue a press release and file an early warning report con-
taining prescribed information. Further press releases and reports are
required upon the acquisition of each additional 2 per cent or more of
the outstanding securities of the same class, as well as upon disposi-
tions resulting in a decrease in ownership of 2 per cent or the purchaser
falling below the 10 per cent threshold. An alternative early warning
regime is applicable to eligible institutions.

The takeover bid can be in cash, securities or a combina-
tion. However, it may not be conditional upon obtaining financing.
Financing arrangements may only be subject to conditions if, at the
time the bid is commenced, the offeror reasonably believes that the
likelihood that it will be unable to pay for the securities deposited
under the bid solely owing to a financing condition not being satisfied
is remote.

An offeror commencing a takeover bid is required to prepare and
send out a takeover bid circular in prescribed form. The circular must
be sent to all holders of the class of shares that is the subject of the bid
(including holders of securities convertible for such shares), but the
offer can be for less than all of the outstanding shares of the class pro-
vided that the minimum 50 per cent tender requirement is included.

Under applicable corporate law, the offeror may request a list of the
target company’s shareholders, which the target company is required
to provide. In cases where shares have been tendered and the offeror
subsequently increases the consideration under the offer by amending
the bid, those who have previously tendered their shares benefit from
the higher consideration.

Bids are subject to a mandatory, non-waivable minimum tender
requirement of more than 50 per cent of the outstanding securities of
the class that are subject to the bid (excluding those beneficially owned,
or over which control or direction is exercised, by the offeror and its
joint actors). The offeror may set a higher tender threshold (typically
66.67 per cent) where the objective is to acquire all of the outstanding
target shares, in order to ensure that it will acquire sufficient shares to
effect a second-stage going-private transaction.

Takeover bids are required to remain open for a minimum of 105
days, subject to two exceptions. First, the board of directors of the tar-
get may issue a ‘deposit period news release’ in respect of a proposed
or commenced bid providing for an initial bid period that is shorter
than 105 days but not less than 35 days. This will also entitle any out-
standing or subsequent takeover bid to the shorter minimum deposit
period counted from the date such bid is made. Second, if an issuer
issues a news release that it has entered into an ‘alternative transac-
tion’ - effectively a friendly change of control transaction that is not
a takeover bid, such as an arrangement - then any other outstanding
or subsequent bid will be entitled to a minimum 35-day deposit period
counted from the date such other bid is made.

If the bid conditions have been fulfilled or waived at the end of the
initial deposit period, the offeror must immediately take up all depos-
ited shares and pay for them as soon as possible and in any event not
later than three business days after they are taken up. Shareholders can
withdraw their tendered shares at any point in time before the securi-
ties are taken up by the offeror, within 10 days of a change to the bid,
or after the shares have been taken up if they have not been paid for
within 10 days. Most amendments to a bid require the bid be kept open
for at least 10 days following the amendment.

If there is a successful takeover bid where the offeror is looking to
acquire fewer than all of the outstanding securities, shareholders who
tender to the bid will have their shares taken up pro rata and not on a
first-to-tender basis.

The acquisition of a Canadian private company is not subject to
these same requirements and provided all of the shareholders are
active participants in the sale, statutory consents to the transfer of the
shares are typically not required.
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Update and trends

Notwithstanding the lingering uncertainty surrounding Canada’s
economic relations with the United States, Canada is likely to remain
an attractive destination for private equity investment over the coming
years. This is largely the result of both the anticipated growth in the
Canadian economy and increasing competition among private equity
funds to seek out new territory. The consumer goods, industrials and
chemicals, oil and gas and technology industries in Canada in particular
are poised to see increased private equity investment in future.

Franchise mergers and acquisitions

Additionally, private equity’s interest in franchise systems continues to
grow in Canada. Use of the franchise business model as an expansion
strategy has been on the rise across the globe for many years, and its
contributions to national gross domestic product and job creation

have outperformed other sectors. Franchise systems have progressed

well beyond traditional quick-service restaurants and now encompass
businesses across numerous industries and sectors across international
jurisdictions. As a result, franchise businesses have increasingly
become a focus for private equity and have been the subject of notable
transactions, such as the C$12.64 billion tax inversion deal involving
Burger King Worldwide and Tim Hortons engineered by Brazilian
private equity firm 3G Capital.

Understanding the franchise business model framework and
mechanics has become paramount for advising on franchise-related
M&A transactions, particularly as the arrangements and relationships
within franchise systems are now more complex, multifaceted and
international. It is also important to note that the franchise sector has
been subject to an increasing amount of direct and indirect regulation
across numerous jurisdictions, and is increasingly a highly litigious area.

15 Exitstrategies

What are the key limitations on the ability of a private equity
firm to sell its stake in a portfolio company or conduct an IPO
of a portfolio company? In connection with a sale of a portfolio
company, how do private equity firms typically address any
post-closing recourse for the benefit of a strategic or private
equity acquirer?

Most sell-side transactions are run by way of auctions. While timing
may vary, an auction process usually takes three months from launch
to reach terms with a preferred bidder. Transactions will then generally
complete within 30 to 45 days if no regulatory approvals are required
and within 60 to 9o days if regulatory approvals are required.

Private equity sellers generally insist on limiting post-closing expo-
sure as much as possible. They typically limit the length and scope of
indemnity provisions as much as possible, as well as other post-closing
covenants and undertakings.

In addition, they strive to limit the scope of the representations and
warranties and the duration of the survival period of same. They will
typically push back on the inclusion of full disclosure (10b-§ type) repre-
sentations and warranties, and will insist on the inclusion of materiality
qualifiers and anti-sandbagging provisions.

Representation and warranty insurance is being increasingly used
as a competitive tool in deal negotiation by private equity firms. Typical
carve-outs to these policies include pending litigation, environmental
liabilities, future adverse tax rulings, criminal matters, fraud, under-
funded benefit plans and bribery and anti-corruption matters. The
recent increase in the use of representation and warranty insurance has
materially affected the foregoing.

16 Portfolio company IPOs

What governance rights and other shareholders’ rights and
restrictions typically survive an IPO? What types of lock-up
restrictions typically apply in connection with an IPO? What
are common methods for private equity sponsors to dispose of
their stock in a portfolio company following its IPO?

A common share IPO is rarely a 100 per cent exit for a significant inves-
tor. Even when a substantial block of existing shares can be sold, it may
need to be shared between all would-be sellers, unless the private equity
investor has pre-negotiated preferred status on the exit. Needless to say,
regulators, underwriters and prospective investors will have require-
ments as to how much of the IPO can be made up of existing stock to pay
out departing shareholders versus new stock to assist the company itself.
Further issues arising on an IPO include (among many others) who will
sign the prospectus certificate as a promoter and agree to indemnify the
underwriters, how the board will be constituted (and any special veto
rights), provisions for the amendment of articles and by-laws, escrow
arrangements or other resale restrictions, expense allocation and the
extent of management road-show participation obligations.

Going public may attract the highest return for private equity inves-
tors, depending on market conditions, but the transaction cost is high
and the process is often long and unpredictable. Private equity inves-
tors also may not be able to make a clean exit; they will often be asked
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to enter into a lock-up agreement and commit not to sell shares for a
period of six to 12 months following an IPO. Additionally, rules of the
applicable securities exchange may require persons who have acted asa
promoter of the company, significant holders of the company’s securi-
ties and directors or officers of the company to enter into escrow agree-
ments ranging in term from 18 to 36 months.

17 Target companies and industries

What types of companies or industries have typically been

the targets of going-private transactions? Has there been any
change in industry focus in recent years? Do industry-specific
regulatory schemes limit the potential targets of private equity
firms?

The sectors likely to provoke the most interest on the part of investors
are consumer goods, industrials and chemicals, and technology. As for
the crucial energy sector, it remains to be seen whether higher prices
will give the sector the boost it needs to overcome the recent downturn
and domestic political and regulatory challenges.

In certain industries, including broadcasting, telecommunications
and financial services, Canadian legislation may limit the rights of
non-Canadians to own securities of companies involved in such indus-
tries. For example, companies subject to the Telecommunications Act
(Canada) and having market shares of 10 per cent or more may not be
controlled by non-Canadians and their ability to own securities in such
companies is limited by law.

18 Cross-border transactions

What are the issues unique to structuring and financing a
cross-border going-private or other private equity transaction?

A non-resident making a private equity investment in Canada will
typically establish a Canadian acquisition subsidiary to obtain more
favourable tax treatment. Among other advantages, using a Canadian
acquisition subsidiary facilitates the deduction of financing expenses
and the return of paid-up capital. Additionally, incorporating a
Canadian subsidiary may allow foreign investors to take certain assets
out of the target post-closing on a tax-free basis and reduce taxes paya-
ble pursuant to the foreign affiliate dumping rules. The direct or indirect
acquisition of control of a Canadian-controlled private corporation by
a non-resident could cause the target to lose access to certain research
and development tax credits and other favourable tax treatment.

The acquisition by a non-Canadian of control of a Canadian busi-
ness that exceeds certain prescribed monetary thresholds is reviewable
under the Investment Canada Act (ICA) and subject to approval by the
federal Minister of Innovation, Science and Economic Development
or the Minister of Heritage (depending on the nature of the business
of the Canadian company). Transactions below the applicable thresh-
old are subject to a notification process. It should be noted that the ICA
presumes that the acquisition of one-third or more of the voting shares
of a Canadian corporation is an acquisition of control unless it can be
established that, on the acquisition, the corporation is not controlled in
fact by the acquirer through the ownership of voting shares. In addition,
under the ICA, the federal Ministers of Industry and of Public Safety
and Emergency Preparedness have the discretionary power to review
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any investment by a non-Canadian (including investments below the
control threshold) where there are reasonable grounds to believe that
the investment could be injurious to national security.

19 Club and group deals

What are some of the key considerations when more than one
private equity firm, or one or more private equity firms and a
strategic partner or other equity co-investor is participating in
adeal?

Key considerations that arise in co-investment arrangements include:
Control:

in a private equity fund controlled by a sponsor, co-investors
will typically limit the powers of the sponsor by way of veto
rights negotiated in the shareholders’ agreement. In addi-
tion to changes to the constating documents and other mate-
rial decisions, minority co-investors generally want to limit
the sponsor’s ability to contract with related parties. Also, co-
investors will seek to obtain minority investor rights such as
representation on the board of directors of the general partner
of the fund and pre-emptive rights to avoid dilution in case of
securities offering as well as they say in any material changes to
the shareholders’ agreement of the general partner and to the
limited partnership agreement forming the private equity fund;
in a private equity fund not controlled by a sponsor, the co-
investors will generally negotiate board representation rights
among themselves to ascertain that no co-investor alone con-
trols the fund. In many cases, proportional investor rights will
be granted to co-investors and mechanisms will be in place to
avoid any co-investor taking control of the private equity fund
without the affirmative consent of a certain number of other
co-investors; and

sponsor and co-investors will typically negotiate certain app-
roval thresholds to permit changes to the constating documents
of the private equity fund without the unanimous consents of
all co-investors. The level of the thresholds will vary depend-
ing on the particular circumstances of each private equity fund
and the ownership thereof. The objective sought is to protect
the rights of the minority co-investors but not at the expense of
a certain majority of co-investors.

+ The alignment of liquidity: co-investors generally want to be able
to monetise in parallel with the sponsor fund. Co-investors usually
attempt to negotiate a right to exit an investment simultaneously
with the sponsor fund. Typically, this is achieved through tag-along
and registration rights contained in the shareholders’ agreement or
in the limited partnership agreement.

+ The retention of syndication rights: sponsor funds usually seek to

preserve the right to syndicate a portion of their interest in the tar-
get company after closing the M&A transaction without the appli-
cation of co-investors’ liquidity rights. Co-investors may seek to
limit the period during which a post-closing syndication can take
place. They may also seek to establish a minimum equity hold for
the sponsor fund.
The allocation of expenses between investors: passive co-investors
are generally required to bear expenses relating to the formation
and operation of the co-investment vehicle. Co-investors also typi-
cally bear their pro rata share of transaction expenses in connec-
tion with the closing (or failure to close) a transaction. Co-investors
often attempt to negotiate a cap on these expenses.

20 Issues related to certainty of closing

What are the key issues that arise between a seller and a
private equity acquirer related to certainty of closing? How
are these issues typically resolved?

Deal certainty is always a consideration, particularly in an auc-
tion process. Financing conditions in a transaction worth less than
C$100 million would be unusual. A ‘hell-or-high-water’ approach to
regulatory conditions is also becoming more prevalent from the sell-
side perspective.

While still not usual, reverse break fees are trending upwards
in Canadian private equity transactions. They will usually be
contemplated in purchase agreements in a fixed dollar amount. Owing
to the increased exposure of the target entity to potential damage from
a failed deal, reverse break fees are often higher than the negotiated
break fee on a transaction.
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