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Legislation and jurisdiction

1 How would you summarise the development of private
antitrust litigation in your jurisdiction?

Changes in procedural rules have given rise to a dramatic increase in pri-
vate antitrust litigation in Canada since the mid-1990s.

The first change was the introduction of modern class action regimes
in the various Canadian jurisdictions, coupled with a more permissive
approach to contingency fees and, more recently, third-party funding,
which have led to a wide range of private antitrust class actions being
launched across the country. The majority of these cases deal with North
American or global cartels and follow on from US or European investiga-
tions and litigation.

The second notable procedural change was the more recent amend-
ment to the Canadian Competition Act (the Act) that now permits claim-
ants to have direct access to the Competition Tribunal (the Tribunal) in
certain situations (see question 3).

2 Are private antitrust actions mandated by statute? If not,
on what basis are they possible? Is standing to bring a claim
limited to those directly affected or may indirect purchasers
bring claims?

As described more fully below, private antitrust actions are expressly con-
templated in Canada by the Act.

In common law provinces, an antitrust action may also be based on
the tort of conspiracy and a variety of economic torts, as well as on resti-
tutionary theories. Depending on the province where the claim is brought,
relying on a common law cause of action may result in a longer limitation
period than that which is available under the Act. Relying on a common
law or equitable cause of action may also support requests for relief such as
interlocutory injunctions, disgorgement or other equitable relief that is not
available under the Act.

In Quebec, an antitrust action may also be based on the general rules
of civil liability (article 1457 of the Civil Code), and the same remarks as
noted above would apply (the time limitation in Quebec is typically three
years).

The Supreme Court of Canada held in late 2013 that indirect purchas-
ers may bring claims.

3 Ifbased on statute, what is the relevant legislation and which
are the relevant courts and tribunals?

The Act governs competition issues arising from commercial activity
throughout Canada. The Act provides two different venues for pursuing
private actions, depending on the type of alleged misconduct.

Section 36 allows private actions in civil courts where the defendant
has committed a criminal offence under the Act. Section 36 also allows
actions where the defendant fails to comply with an order of the Tribunal.
The Federal Court of Canada and the provincial superior courts are courts
of competent jurisdiction for the purposes of bringing an action under sec-
tion 36 of the Act.

Section 103.1 of the Act also gives private parties a limited right to initi-
ate proceedings before the Tribunal if they are affected by certain restric-
tive trade practices. Any person may apply to the Tribunal for leave to
make an application for a finding that another person is improperly refus-
ing to deal or is engaged in exclusive dealing or tied selling. However, the
Tribunal cannot award damages in these circumstances.

www.gettingthedealthrough.com

4 Inwhattypes of antitrust matters are private actions
available? Is a finding of infringement by a competition
authority required to initiate a private antitrust action in your
jurisdiction?

Private antitrust actions are available where the defendant has engaged in

conduct that would be a criminal offence under the Act. No prior finding

of misconduct is required. The criminal offence provisions are found in

Part VI of the Act. The Canadian government overhauled Part VIin March

2009. The amendments narrowed the range of criminal behaviour under

the Act by repealing the price discrimination, promotional allowances,

predatory pricing and price maintenance provisions. Conspiracy, bid rig-
ging, deceptive telemarketing, misleading advertising and pyramid sales

remain criminal offences in Part VI.

The most important amendments, from a private enforcement per-
spective, are the changes to section 45 dealing with conspiracy. Previously,
section 45 required that the conspiracy prevent or unduly lessen compe-
tition. This requirement has been removed, creating a per se offence.
Now any agreement between competitors to fix prices or allocate markets
violates the conspiracy provisions regardless of the conspiracy’s impact
on competition. We expect to see an increase in private antitrust actions
because the creation of a per se offence makes proving cartel conduct eas-
ier for potential plaintiffs.

Section 46 of the Act deals with foreign-directed conspiracies: it is an
offence for any corporation that carries on business in Canada to imple-
ment a policy of a corporation or person outside of Canada that would vio-
late the conspiracy provisions of the Act.

Private antitrust actions are also available in other (non-criminal) mat-
ters if a defendant fails to comply with an order of the Tribunal.

Finally, as noted in question 2, antitrust actions may be available based
on civil conspiracy or other common law, equitable or civil law theories.

5 What nexus with the jurisdiction is required to found a private
action? To what extent can the parties influence in which
jurisdiction a claim will be heard?

Canadian courts in the common law provinces (ie, outside Quebec) have
determined that they have jurisdiction over foreign defendants who are
alleged to have entered into a foreign conspiracy directed at the Canadian
market that caused loss or damage to Canadian claimants. In general,
these courts will take jurisdiction over a private antitrust action if the court
finds that there is a real and substantial connection between the alleged
misconduct and the jurisdiction. Canadian courts apply relatively gener-
ous rules of service of civil process on parties outside Canada.

Until recently, courts in Quebec had taken a narrower approach to
jurisdiction and had refused to assert jurisdiction over foreign defend-
ants with no establishment in the province where no harm was suffered in
the province other than a mere pecuniary loss. However, this stance was
reversed in a recent decision of the Supreme Court of Canada in which the
court adopted a more expansive approach to jurisdiction and to the defini-
tion of ‘harm’.

Parties can influence the jurisdiction in which a claim will be heard
both formally and informally. At a formal level, defendants can attack the
jurisdiction of a Canadian court either on the basis of jurisdiction simplici-
tor (lack of personal jurisdiction) or forum non conveniens (a discretion-
ary refusal to exercise jurisdiction in favour of another more preferable
jurisdiction). At an informal level defendants and plaintiffs can sometimes
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negotiate venue, both within Canada and (less commonly) as between
Canada and another country.

6 Canprivate actions be brought against both corporations and
individuals, including those from other jurisdictions?

Private actions can be brought against both corporations and individuals
including those from other jurisdictions. In practice, defendants in most
private cartel actions are corporations, although individuals have also been
sued, usually for tactical reasons. As indicated above, Canadian courts
may in some circumstances assume personal jurisdiction if a foreign cor-
poration or individual is alleged to have committed an offence abroad that
affects Canada.

Private action procedure

7 Maylitigation be funded by third parties? Are contingency
fees available?

Litigation may be funded by third parties. Third-party litigation funding
is still in its infancy in Canada. Law societies are monitoring third-party
litigation funding but no steps have been taken to regulate it.

Contingency fees are available throughout Canada. Contingency fees
are the preferred method of compensation for plaintiffs’ counsel in class
actions. The legislation in several jurisdictions requires plaintiff class
action fees to be approved by the court. Counsel must demonstrate that
the fees charged are reasonable.

Certain provinces also have publicly run funds which are designed to
provide financial support to class action claimants.

8 Arejurytrials available?

The ordinary rules of civil procedure apply to private antitrust actions. In
all Canadian provinces other than Quebec, a party can require issues of
fact and damages to be assessed by a jury. Typically, to request a jury the
party must serve a jury notice on the opposing party before the close of
pleadings or shortly after the notice of trial is issued. The opposing party
may bring a motion to strike out the jury notice. The most common ground
for striking out a jury notice is that the case is inherently complex. Unlike
the US, jury trials in civil actions in Canada are not a common method for
adjudicating private actions, and competition or antitrust class litigation
will rarely involve a jury.

No juries are available for matters heard by the Tribunal or by the
courts of the province of Quebec.

9 What pretrial discovery procedures are available?

Documentary and oral discovery are available in all jurisdictions, with
some differences as to procedure.

In the common law provinces and before the Federal Court, the par-
ties have an obligation to produce all documents relevant to the matters
at issue. The definition of ‘documents’ is wide and includes all relevant
data and information in electronic format. However, Canadian courts have
increasingly applied the concept of proportionality to discovery disputes,
and formal rules requiring proportionality in discovery have been adopted
in several Canadian provinces.

After each party has delivered its documents, oral discoveries begin.
Each party is entitled to examine one representative of every party adverse
ininterest to it.

The person being examined is required to answer every question that
is relevant to the matter in dispute. The party conducting the examination
is entitled to read in portions of the discovery transcript of the adverse par-
ties as evidence at trial.

In Quebec, the parties are required to produce only the documents
on which they intend to rely at trial. During the examination process that
follows they may be requested by the other parties to provide additional
relevant documents.

Third-party oral discovery is available on an exceptional basis. Courts
are reluctant to require non-parties to be subjected to oral discovery, and
do so only where the plaintiff can demonstrate unusual prejudice. Third-
party documentary discovery is more frequently ordered.
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10 What evidence is admissible?

The rules of evidence apply to private competition litigation and dictate
what evidence is admissible. Generally, parties are entitled to provide
whatever factual or expert opinion evidence they think is necessary to
prove their case. Evidence is primarily entered orally, with the opposing
party given broad rights to cross-examine. Most rules of evidence deal with
admissibility of evidence and try to prevent access to potentially mislead-
ing information. Most corporate records will be admissible.

11 What evidence is protected by legal privilege?

Legal privilege falls into two main categories: solicitor-client privilege
and litigation privilege. Solicitor-client privilege applies to all commu-
nications between a lawyer and client that were made for the purpose of
giving or receiving legal advice and that were made in confidence. Advice
from in-house counsel is privileged provided that the advice meets the
three requirements of legal privilege described above. In other words, if
in-house counsel is providing legal advice in confidence, then that advice
will be privileged. In-house counsel communications providing business
advice are not privileged.

Litigation privilege applies to communications of a non-confidential
nature between counsel and third parties and even includes material of a
non-communicative nature, provided that the communication or material
was created specifically in contemplation of litigation. Litigation privilege
ends when the litigation ends, while solicitor-client privilege survives the
termination of litigation.

Trade secrets are not privileged. However, it may be possible to get a
protective or sealing order that limits the degree to which the secrets, if
otherwise producible, may be accessed or disseminated by the opposite
party or at trial.

12 Are private actions available where there has been a criminal
conviction in respect of the same matter?

Private actions are available where there has been a criminal conviction
in respect of the same matter. However, there need not be a prior crimi-
nal conviction for a plaintiff to bring a private antitrust action: a plaintiff
may bring an action for loss or damage as a result of ‘any conduct that is
contrary to any [relevant] provision’ of the Act, whether or not there has
been a conviction. From a practical perspective, many private actions arise
after a conviction, because the conviction serves as prima facie proof of the
illegal conduct for the purpose of establishing civil liability. Increasingly,
however, class actions are being brought prior to conviction, but after dis-
closure of an investigation.

13 Can the evidence or findings in criminal proceedings
be relied on by plaintiffs in parallel private actions? Are
leniency applicants protected from follow-on litigation? Do
the competition authorities routinely disclose documents
obtained in their investigations to private claimants?

Subsection 36(2) of the Act provides that the judicial record relating to
a criminal conviction under the Act is proof that the convicted person
engaged in the criminal conduct, in the absence of evidence to the con-
trary. This provision applies whether the conviction was the result of a
negotiated plea bargain or a contested trial. Amnesty and leniency appli-
cants are not protected from follow-on litigation.

The Competition Bureau will not routinely disclose documents
obtained during their investigations, although they may be compelled to
disclose some materials on motion by private plaintiffs. Some documents
prepared for the purposes of amnesty or leniency discussions may be privi-
leged, but certain aspects of a proffer may be disclosable.
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14 Inwhich circumstances can a defendant petition the court for
a stay of proceedings in a private antitrust action?

The rules of civil procedure provide the grounds whereby a defendant can
petition the court for a stay of proceedings. While there are some differ-
ences in the rules between provinces, generally a defendant can ask the
court to stay an action on the following four grounds: (i) the court has no
jurisdiction over the subject matter; (ii) the plaintiff does not have legal
capacity; (iii) the action is frivolous or an abuse of process; or (iv) another
proceeding is pending in another jurisdiction between the same parties
in respect of the same subject matter. In Canada this last ground is the
most common reason for a defendant to seek a stay in a competition class
action. Multiple actions on behalf of national classes for the same competi-
tion case are often commenced by counsel in different provinces. Because
there is no Canadian equivalent to the US multi-district litigation (MDL)
system and no organised means of consolidating actions commenced in
different provinces, if the parties cannot agree, the defendants will seek to
have the action stayed in all but one of the provinces.

15 Whatis the applicable standard of proof for claimants? Is
passing on a matter for the claimant or defendant to prove?
What is the applicable standard of proof?

The standard of proof in any civil action, including private antitrust liti-
gation, is on the balance of probabilities. The Supreme Court of Canada
recently held that the balance of probabilities is the only standard of proof,
even in an action based on an alleged breach of a criminal provision. The
plaintiffbears the burden of proving all of the essential elements of the case.
The defendant bears the burden of proving the elements of any affirmative
defence on a balance of probabilities. As noted in response to question 13
above, subsection 36(2) of the Act provides that the judicial record relating
to a criminal conviction under the Act is proof that the convicted person
engaged in the criminal conduct, in the absence of evidence to the con-
trary. There are no presumptions as to the likelihood or extent to which a
cartel affected a market. Passing on is not available as a defence, but an
indirect purchaser must prove passing on in order to establish damages.

16 Whatis the typical timetable for collective and single party
proceedings? Is it possible to accelerate proceedings?

There is no typical timetable for class and non-class proceedings. The pro-
vincial courts and Federal Court have rules that set out pro forma deadlines
for each step in a proceeding. However, in complex proceedings such as
antitrust actions it is common for the parties to agree to extend the dead-
lines or for the deadlines to be extended by the courts. There is typically
less flexibility in proceedings before the Tribunal, where the parties may be
given little latitude to depart from the strict timelines set out in the statute
and rules.

In common law provinces, class actions cannot proceed unless and
until the court has granted a motion certifying the class. The provincial
legislation contains time limits within which a certification motion must
be brought. However, as in regular actions, it is common for this deadline
to be extended by the court. Certification motions are not usually com-
menced until at least six months after a case is commenced, and usually
take at least 10 additional months to be resolved.

In Quebec, the launching of a class action must first be authorised by
the superior court. Once the court has authorised the action (this process
normally takes several months), the plaintiff has three more months to
institute the class action itself. Thereafter pro forma deadlines apply, but
are typically extended.

Proceedings can only be accelerated in exceptional circumstances. A
party seeking to expedite a proceeding must satisfy the relevant court that
the matter is too urgent to be conducted according to the usual timelines.

17 What are the relevant limitation periods?

Section 36(4) of the Act sets out the limitation period for actions brought
under section 36. No action can be brought after two years from the later of
the day on which the conduct was engaged in or the day on which any crim-
inal proceedings relating to the matter were finally disposed of. With the
delays that are common in disposing of a prosecution, the two-year period
for initiating an action may in fact become quite extended.

Depending on the jurisdiction, the limitation period may be different
if the action is based on a common law tort or other cause of action. These
limitation periods vary by province. The provincial periods are generally
subject to a ‘discoverability’ requirement that delays the start of the period
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until the plaintiff knew or ought to have known of the main facts giving rise
to the cause of action.

18 What appeals are available? Is appeal available on the facts or
on the law?

There is an automatic right of appeal from final decisions in all civil actions,
including antitrust actions, to the relevant provincial or federal court of
appeal. Appeals from an appellate court can be made to the Supreme Court
of Canada, but only if leave to appeal is granted. Appeals are available on
both the facts and the law, although the standard of review for each is dif-
ferent. The dismissal of a certification motion (or, in Quebec, a motion for
authorisation) is a final decision and can be appealed. A decision granting
certification or authorisation is interlocutory - depending on the jurisdic-
tion, defendants are either entitled to appeal (eg, British Columbia), enti-
tled to seek leave to appeal (eg, Ontario) or not entitled to appeal at all (eg,
Quebec).

Collective actions

19 Are collective proceedings available in respect of antitrust
claims?

Collective proceedings, known in Canada as class proceedings, are avail-
able in respect of private antitrust litigation.

20 Are collective proceedings mandated by legislation?

All Canadian jurisdictions but one now have formal class action procedural
legislation.

21 Ifcollective proceedings are allowed, is there a certification
process? What is the test?

Outside Quebec, the test for certifying a proposed class proceeding is more
or less the same. It generally requires the plaintiff to satisfy five criteria:
the pleading must disclose a cause of action;
there is an identifiable class of two or more people;
the claims of the class members must raise common issues;
a class proceeding would be the preferable procedure for resolving the
common issues; and
the representative plaintiff would fairly and adequately represent the
class, has produced a workable plan of proceeding and does not have
interests in conflict with other class members on the common issues.

Quebec’s rules for authorisation are somewhat different. There is no for-
mal ‘preferability’ requirement, expert evidence is rarely permitted, and
only individuals and organisations with 50 employees or fewer may be
members of Quebec classes.

22 Have courts certified collective proceedings in antitrust
matters?

In the common law provinces, after a long period with only a few con-
tested certification motions in competition law cases, all of which failed,
many antitrust cases have now been certified. The courts in Quebec and
other provinces have also certified or authorised numerous antitrust class
actions, on consent, to facilitate settlements.

23 Can plaintiffs opt out or opt in?

Opt outs are permitted in Canada. When a class is certified, the prospec-
tive class members must be notified of the existence of the proceeding
and informed of their right to opt out and the process for doing so. Some
provinces require non-residents to opt in before they can become class
members.

24 Do collective settlements require judicial authorisation?

All class settlements require judicial authorisation. The courts are mainly
concerned with whether the settlement is fair and adequate to the class
and whether there is an appropriate plan for distributing the settlement
proceeds.
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common law tort of conspiracy or pursuant to the principles of civil liabil-
Update and trends ity (in Quebec). Generally speaking, a plaintiff seeking an interlocutory

While too soon to be definitive, there may be an emerging
development with respect to the treatment of expert evidence
presented on motions to certify class proceedings. Until late 2013,
the trend was for certification courts to treat plaintiffs’ expert
evidence with great deference - courts were reluctant to examine

it closely, and forbidden to weigh it against contrary evidence from
defence experts. In 2013, however, the Supreme Court of Canada
held that certification must be a ‘meaningful screening device’, and
that experts’ proposed methodologies must be ‘sufficiently credible
or plausible’, demonstrate a ‘realistic prospect’ of proof on a class-
wide basis and be ‘grounded in the facts of the case’ and not be
‘purely theoretical or hypothetical’.

Since then, some certification and appellate courts have refused
to certify proposed classes that relied on theories of generic harm
without expert evidence and that asserted unsustainable common
approaches to harm in cases alleging defects across a variety of
distinguishable products. An impending appellate decision in the
proposed credit card conspiracy class action will shed light on how
these new requirements will be applied in an antitrust setting.

25 Ifthe countryis divided into multiple jurisdictions, is a
national collective proceeding possible? Can private actions
be brought simultaneously in respect of the same matter in
more than one jurisdiction?

It is common for antitrust class actions in Canada to be commenced in one
jurisdiction on behalf of residents of other jurisdictions as well. Sometimes
these actions propose national classes including all Canadians. There has
not yet been a definitive ruling as to whether the courts of one jurisdiction
are entitled to resolve an action on behalf of a national class and thereby
bind residents of other jurisdictions. In practice, many of these cases have
settled, and out-of-province class members have been deemed by the
approving courts to have released their claims, without any detailed com-
ment as to the effectiveness of these releases.

It is also common for class counsel in different jurisdictions to com-
mence coordinated actions in their respective jurisdictions that, when
taken together, constitute a ‘virtual’ national class. However, there is no
Canadian equivalent of the US MDL system and no organised means of
consolidating actions commenced in different jurisdictions.

26 Has a plaintiffs’ collective-proceeding bar developed?

A plaintiffs’ class-proceeding bar has developed across the country. This
bar is relatively small and, with respect to private antitrust litigation, cur-
rently involves only a limited number of firms. These firms either litigate
on a national basis or have developed relationships with firms in other
jurisdictions so that they can coordinate national litigation.

Remedies

27 What forms of compensation are available and on what basis
are they allowed?

Section 36 of the Act states that a person who has suffered damage is enti-
tled to recover an amount equal to the loss or damage proved to be suffered.
This provision also allows the plaintiff to recover the full cost of investigat-
ing and bringing the action as well as pre- and post-judgment interest (see
below). Damages are also available if the action is based on a common law
cause of action or on the principles of civil liability (in Quebec).

Only actual (single) damages, and not multiple damages, are awarded
in Canada.

Some plaintiffs have also made restitutionary, disgorgement and con-
structive trust claims in antitrust actions. The availability of such relief in
this context has not been resolved in Canada.

In private cases before the Tribunal only prospective behavioural rem-
edies are available in private proceedings; neither penalties nor damages
may be awarded.

28 What other forms of remedy are available? What must a
claimant prove to obtain an interim remedy?

Interlocutory injunctions and interim remedies are not available in actions
brought under section 36 of the Act. However, interlocutory injunctions
and interim remedies may be available if the claim is brought under the

34

injunction must demonstrate (i) a good arguable case; (ii) irreparable
harm; and (iii) that it is favoured by the balance of convenience.

Only behavioural relief is available in cases brought before the
Tribunal by a private party, on either an interim or permanent basis. For
example, the Tribunal can order a supplier to accept a customer in refusal
to deal cases.

29 Are punitive or exemplary damages available?

Punitive or exemplary damages are available in Canada, but they are only
awarded in extraordinary circumstances and in relatively modest amounts.

30 Isthere provision for interest on damages awards and from
when does it accrue?

Both pre- and post-judgment interest are available on damages awards in
most jurisdictions. The rates of interest are set by the relevant legislation.
Plaintiffs are typically entitled to pre-judgment interest from the date of
the cause of action arose until the order disposing of the case. Thereafter,
post-judgment interest accrues on the amount of the judgment.

31 Are the fines imposed by competition authorities taken into
account when setting damages?

Fines are not a factor when determining damages in a private antitrust
action. A successful plaintiff is entitled to be compensated for its losses.
Fines are not a relevant factor in determining the plaintiff’s losses.
However, the imposition of a fine may reduce or eliminate the likelihood
of punitive damages.

32 Who bears the legal costs? Can legal costs be recovered, and if
so, on what basis?

Each party to a litigation must initially bear its own legal costs. However,
courts will typically award costs to the successful party at the end of the liti-
gation. The common law courts will look at a number of factors such as set-
tlement offers, the importance of the issue being litigated and behaviour
of the parties when considering the quantum of the costs award. In a nor-
mal case the successful party can expect to recover between one-third and
one-half of its actual costs. In Quebec, however, costs awards are nominal.
The Tribunal also has complete discretion to award costs for cases brought
before it. Class actions are an exception, however, as many provinces and
the Federal Court have rules providing that no party shall pay the other’s
costs for either just the certification stage or the entire proceeding, except
in extraordinary circumstances.

33 Isliabilityimposed on a joint and several basis?

It is common for two parties who are responsible for committing a tort (or
a civil fault) to be held jointly and severally liable for the damage caused by
them (‘solidarily’ in Quebec).

34 Isthere apossibility for contribution and indemnity among
defendants?

Canadian courts have not yet ruled on whether normal common law or
statutory rules regarding contribution and indemnity among defendants
will apply to members of an antitrust cartel. Private contribution and
indemnity agreements (sometimes called ‘judgment sharing agreements’)
are generally permissible as among defendants in Canada, and there is no
reason to believe that they would not be available to defendants in a private
antitrust action.

In Quebec, when defendants are held ‘solidarily’ liable they are each
liable towards the aggrieved party for the entire loss. They may, however,
have recourses as between themselves to apportion their liability.

35 Isthe ‘passing on’ defence allowed?

The Supreme Court of Canada determined in late 2013 that the passing on
defence is not available to defendants in antitrust cases.
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36 Do any other defences exist that permit companies or
individuals to defend themselves against competition law
liability?

The Competition Act contains a number of defences to the various crimi-

nal provisions. For example, section 45 of the Act (conspiracy provisions)

provides a defence in respect of agreements that are ‘ancillary’ to broader
or separate agreements or arrangements that do not contravene the Act
and that include the same parties.

37 Isalternative dispute resolution available?

Alternative means of dispute resolution are available in Canada, including
mediation and arbitration. Alternative dispute resolution is not commonly
used in private antitrust actions, but in principle there is no reason why the
parties could not consent to arbitration or mediation. In some provinces
one party can compel the others to engage in compulsory mediation.
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Anti-Money Laundering Enforcement of Foreign Judgments ~ Merger Control Securities Litigation
Arbitration Environment Mergers & Acquisitions Ship Finance

Asset Recovery Executive Compensation & Mining Shipbuilding

Aviation Finance & Leasing Employee Benefits Oil Regulation Shipping

Banking Regulation Foreign Investment Review Outsourcing State Aid

Cartel Regulation Franchise Patents Structured Finance & Securitisation
Climate Regulation Fund Management Pensions & Retirement Plans Tax Controversy
Construction Gas Regulation Pharmaceutical Antitrust Tax on Inbound Investment
Copyright Government Investigations Private Antitrust Litigation Telecoms & Media
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