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MEDIATION-ARBITRATION

The Med-Arb Option
Last July, the ADR Institute of Canada announced 
it had drafted a framework for mediation-arbitra-
tion (Med-Arb) processes and is creating a designa-
tion for Med-Arb practitioners, the first in Canada 
and believed to be the first in the world. The new 
framework and requirements for Med-Arb designa-
tion was expected to be revealed at ADRIC’s annual 
conference in Victoria in November.

Med-Arb — a hybrid approach to dispute resolu-
tion that begins with mediation and, if that does not 
result in a settlement, sees the mediator assume the 
role of arbitrator and moves to a binding decision — 
has largely been used in family law cases, but in the 
past several years there has been an uptick in its use 
in business disputes as well.

“Over the last two years, I’ve done maybe 12 to 
15 Med-Arb cases, compared to only a half-dozen in 

THE ADR INSTITUTE  
OF CANADA HAS DRAFTED 
A FRAMEWORK FOR  
MEDIATION-ARBITRATION 
(MED-ARB) PROCESSES 
AND IS CREATING  
A DESIGNATION 
FOR MED-ARB 
PRACTITIONERS 
By Elizabeth Raymer
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Armstrong, Sarah 
Fasken Martineau DuMoulin LLP 
(416) 868-3452 sarmstrong@fasken.com 
 
Ms. Armstrong is the Vice-chair of Fasken’s Ontario Litigation Department  
and Chair of the firm’s Arbitration Practice Group. An experienced litigator 
with broad litigation, arbitration and dispute resolution experience, she has 
developed a robust practice focused on commercial and contractual disputes 
and class actions. 

 
Andrews, QC, Mark D. 
Fasken Martineau DuMoulin LLP 
(604) 631-3115 mandrews@fasken.com 
 
Mr. Andrews is the Chair of Fasken’s BC Commercial Litigation group. Joining Rus-
sell & DuMoulin in 1983, he learned from some of the legends of the BC Bar and 
has for many years been a leading trial and appellate counsel. Appointed Queen’s 
Counsel in 2004, he is a Fellow of the American College of Trial Lawyers and the 
International Society of Barristers. 

 
Aitken, Melanie L. 
Bennett Jones LLP 
(416) 777-4855 aitkenm@bennettjones.com 
 
Co-chair of Bennett Jones’ Competition practice and former Canadian  
Competition Commissioner, Ms. Aitken is recognized as one of Canada’s leading 
competition counsel, focusing on global antitrust law and litigation. She has 
litigated leading merger and dominance cases, is a frequent speaker and,  
as Commissioner, revitalized the Bureau’s litigation focus. 

Agarwal, Ranjan K. 
Bennett Jones LLP 
(416) 777-6503 agarwalr@bennettjones.com 
 
Mr. Agarwal is a Partner in the litigation department of Bennett Jones. His 
practice involves complex commercial disputes, with a specific focus on class 
action, commercial, constitutional, appellate and employment litigation. He has 
appeared as lead or Co-counsel in almost 20 cases before the Supreme Court 
of Canada. He is Treasurer of the OBA and former President of SABA Toronto. 

Adair, John 
Adair Goldblatt Bieber LLP 
(416) 941-5858 jadair@agbllp.com 
 
Mr. Adair’s practice is focused on commercial litigation, partnership disputes, 
complex insurance coverage claims and professional liability matters. He is 
Lexpert-ranked in Litigation – Corporate Commercial. He is on the executive of 
the American Bar Association Section of International Law, Litigation Commit-
tee. He has taught trial advocacy at York University and University of Toronto. 

 

Adair, QC, Geoffrey D.E. 
Adair Goldblatt Bieber LLP 
(416) 941-5863 gadair@agbllp.com 
 
Mr. Adair is one of Canada’s best-known trial and appellate counsel, and the 
author of the critically acclaimed text On Trial. He is a Fellow of the American 
College of Trial Lawyers. He specializes in commercial litigation, class actions, 
products liability, professional liability and complex insurance claims. 
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Bennett, QC, Daniel R. 
Norton Rose Fulbright Canada LLP 
(604) 641-4882 dan.bennett@nortonrosefulbright.com 
 
Mr. Bennett’s practice is focused in the areas of trial, arbitration, hearing and ap-
peal work in respect of commercial and administrative litigation. As the National 
Chair for the Litigation Group, he has conducted a range of cases in commercial, 
real estate and natural resource matters in BC, Alberta and Yukon superior courts 
and courts of appeal as well as the Federal Courts. 

Benchetrit, George 
Chaitons LLP 
(416) 218-1141 george@chaitons.com 
 
Mr. Benchetrit has over 25 years of experience in corporate restructuring and 
insolvency and commercial litigation. His litigation practice extends to various 
areas and industries, including fraud investigations, real estate-related  
disputes, shareholder remedies and debtor-creditor enforcement  
at all levels of court, including the Court of Appeal for Ontario  
and the Supreme Court of Canada. 

Belley, Dominic C. 
Norton Rose Fulbright Canada LLP 
(514) 847-4318 dominic.belley@nortonrosefulbright.com 
 
Mr. Belley is a tax litigator and Co-chair of the firm’s Canadian Tax Team. He has 
represented taxpayers against the tax authorities in seven provinces in civil, 
commercial, criminal and constitutional matters. He has argued four cases 
before the Supreme Court of Canada. His areas of practice include income tax, 
GST, fuel tax, protection of tax information, judicial review and rectification. 

Bell, Robert B. 
Lerners LLP 
(416) 601-2374 rbell@lerners.ca 
 
Mr. Bell specializes in class actions, complex litigation including cross-border 
product liability, major commercial and insurance issues. Extensive trial/
appellate experience at all court levels. Recognized by Martindale-Hubbell 
(AV Rating) and Chambers; Best Lawyers; The Lexpert/ALM 500 Directory; 
Benchmark and Who’s Who Legal: Canada. Presenter at conferences and 
advocacy training programs. 

 
Barette, François 
Fasken Martineau DuMoulin LLP 
(514) 397-5259 fbarette@fasken.com 
 
Mr. Barette is recognized as a leading litigator and tax lawyer. He represents 
diversified clients, including individuals, corporations and trusts, both in 
Canada and internationally. He advises clients on issues concerning federal 
and provincial income tax, sales tax, goods and services tax, excise tax, payroll 
taxes and property tax. 

 
 
Babin, Edward J. 
Babin Bessner Spry LLP 
(416) 637-3294 ebabin@babinbessnerspry.com 
 
Mr. Babin has been involved in complex commercial litigation for over 25 years. 
Prior to creating his own successful boutique in 2009, he was for years a senior 
partner in the highly ranked litigation departments of two prominent national 
law firms. 

LEXPERT-RANKED LAWYERS

the preceding 18 years,” says Colm Brannigan, a 
chartered mediator and arbitrator at Brannigan 
ADR in Brampton, Ont.

That change has been driven by a number of 
factors, he says, “including lawyers who are really 
innovative” in looking for the best process for the 
best outcome for their clients. Med-Arb “allows 
the parties to really craft it, and maximize the po-
tential for dispute resolution,” he says, including 
avoiding the cost of full-blown litigation. 

One characteristic of Med-Arb is that “it dra-
matically increases the clout of the mediator,” says 
Linda Rothstein, a litigation partner in Paliare 

“OVER THE LAST TWO 
YEARS, I’VE DONE  
MAYBE 12 TO 15  
MED-ARB CASES,  
COMPARED TO ONLY  
A HALF-DOZEN IN  
THE PRECEDING  
18 YEARS.” 

COLM BRANNIGAN
Brannigan ADR 
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Boggs, C. Kirk
 Lerners LLP 
(416) 601-2367 kboggs@lerners.ca 
 
Mr. Boggs focuses on insurance defence, appellate advocacy, class actions and 
health law. His insurance law practice involves extensive public entity and po-
lice defence, professional negligence (legal), motor vehicle, property damage, 
fraud, E&O, D&O and commercial liability claims. He also provides coverage 
assistance in these areas. He is a Certified Specialist in Civil Litigation. 

Boddez, Thomas M. 
Thorsteinssons LLP 
(604) 602-4260 tmboddez@thor.ca 
 
Mr. Boddez has been practising for over 25 years and has served as Managing 
Partner of Thorsteinssons LLP and as a Governor of the Canadian Tax Founda-
tion. He has represented taxpayers at all levels of court, including Superior 
Courts, Tax Court, Federal Court, Federal Court of Appeal and Supreme Court  
of Canada. He is regularly recognized as one of Canada’s leaders  
in the field of tax controversies. 

Biron, Caroline 
Woods LLP 
(514) 982-6628 cbiron@woods.qc.ca 
 
Managing Partner at Woods and an experienced litigator, Ms. Biron has rep-
resented clients before the Supreme Court of Canada, all Québec and federal 
tribunals as well as regulatory bodies and administrative tribunals. She has 
successfully led complex commercial and corporate litigation, including con-
tractual, transactional, investment disputes, civil fraud, shareholder disputes 
and class actions. 

Binnie, CC, QC, Ian 
Lenczner Slaght Royce Smith Griffin LLP 
(416) 865-3737 ibinnie@litigate.com 
 
The Honourable Mr. Binnie served for nearly 14 years as a Justice  
of the Supreme Court of Canada. He draws on his judicial insights  
and courtroom experience acquired over 30 years as one of Canada’s top  
litigators. He is regularly consulted by governments and private parties  
on a range of private and public law issues, and carries on an active practice  
as a domestic and international arbitrator. 

 
 
Bienvenu, AdE, Pierre 
Norton Rose Fulbright Canada LLP 
(514) 847-4452 pierre.bienvenu@nortonrosefulbright.com 
 
Mr. Bienvenu practises international arbitration, commercial litigation and  
constitutional law, and has represented government bodies, corporations and 
individuals before the Supreme Court of Canada in a range of constitutional  
and commercial law disputes. 

 

Bertrand, AdE, Jean G. 
Norton Rose Fulbright Canada LLP 
(514) 847-4401 jean.bertrand@nortonrosefulbright.com 
 
Mr. Bertrand focuses on corporate and commercial litigation, class actions, arbi-
tration and administrative law, including competition, transportation, international 
trade and energy. He is a Fellow of the American College of Trial Lawyers and has 
been awarded the distinction of Advocate Emeritus by the Québec Bar. 

Roland Rosenberg Rothstein LLP in Toronto. 
“As it is often explained, it gives the mediator/

arbitrator a ‘hammer,’” she says. “Either the par-
ties accept his or her recommended settlement 
or they will likely be worse off because the same 
person who is telling them they should settle will 
adjudicate the dispute. It increases the likelihood 
of settlement at mediation.”

Lauren Tomasich, a litigation partner at Os-
ler, Hoskin & Harcourt LLP in Toronto and the 
key contact and lead for the firm’s Commercial 
Arbitration group, says she believes Med-Arb is a 
concept that’s not particularly well understood.

“Some practitioners are a bit hesitant to use 
it,” she says, for fear that disclosures that may 
have been made during mediation, such as po-
tential offers, will be seen by those ultimately 
making the final decision, as the mediator be-
comes the arbitrator.

LEXPERT-RANKED LAWYERS
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Byers, David R. 
Stikeman Elliott LLP 
(416) 869-5697 dbyers@stikeman.com 
 
Mr. Byers is a Partner in Stikeman Elliott’s Toronto office and Co-chair of the 
National Litigation & Dispute Resolution Group. He is highly experienced in 
complex commercial litigation, including insolvency, product liability, securi-
ties, as well as in domestic and international arbitration. He is a member of the 
Litigation Counsel of America and a former Director of The Advocates’ Society. 

 
Brush, Robert J. 
Crawley MacKewn Brush LLP 
(416) 217-0822 rbrush@cmblaw.ca 
 
Mr. Brush’s commercial and securities litigation practice focuses on civil and 
regulatory proceedings involving the capital markets, as well as the financial, 
insurance and accounting sectors, among others. Due to his specialized ex-
pertise, he has been counsel on a wide range of civil cases, class actions and 
regulatory proceedings across the country. 

Brodkin, Andrew 
Goodmans LLP 
(416) 597-4278 abrodkin@goodmans.ca 
 
Mr. Brodkin is a Partner, Executive Committee member and head of Goodmans’ 
Litigation Group, described as “the Bay Street gold standard” by Benchmark 
Canada. He focuses on IP litigation, including patent, trademark and copyright 
disputes and the assessment of damages flowing from the infringement of  
such rights. He appears at all levels of court and has argued a number  
of significant cases. 

Borrell, Andrew D. 
Fasken Martineau DuMoulin LLP 
(604) 631-3195 aborrell@fasken.com 
 
Mr. Borrell is a litigation and dispute resolution Partner in Fasken’s Vancouver 
office. As an internationally recognized leader in the defence of class actions, 
he represents defendants in matters in the Superior Courts and Courts  
of Appeal, as well as the Supreme Court of Canada. He also advises defendants 
who anticipate defending class actions or seek to limit their exposure  
to class actions. 

 
Book, Hilary 
Book Law 
(416) 613-9161 hilary@booklaw.ca 
 
Ms. Book represents clients in a broad variety of commercial litigation matters, 
including shareholder disputes, commercial real estate litigation, professional 
negligence and product liability cases. She has a particular interest in fraud 
cases, and has experience dealing with forensic accounting issues,  
orders freezing assets and serious civil contempt. 

Bombier, Nina 
Lenczner Slaght Royce Smith Griffin LLP 
(416) 865-3052 nbombier@litigate.com 
 
Ms. Bombier is an astute litigator. Her broad practice encompasses commercial 
litigation, professional negligence and regulatory matters, insurance and public 
law. She has extensive trial experience in complex commercial and regulatory 
cases, and medical malpractice actions. She has appeared as counsel before 
all levels of court in Ontario, the Federal Court and the Supreme Court  
of Canada. 

LEXPERT-RANKED LAWYERS

But the more flexible approach, and arbitrators 
who may press settlement opportunities or pro-
cedures to narrow the issue, “help parties reach 
the best decisions,” Tomasich says, adding that 
she sees Med-Arb as offering an advantage on the 
whole. All parties engaged in the process “have 
the objective to resolve clients’ disputes in an ef-
ficient and effective manner.”

Med-Arb can help in a situation where there 
are several smaller disputes, or a few key issues, 
which may be hived off in advance or need a mer-
its-based consideration, says Tomasich. “Work-
ing with one individual who’s both the mediator 
and arbitrator, and knows all the issues” can be 
helpful, and Med-Arb can also provide a decision 

in a shorter timeframe. 
“The mediator is up to speed on the facts, 

and for an arbitration hearing [where] evidence 
needs to be adduced, you can plan everything in 
advance,” she says. “You have a decision-maker 
who’s up to speed, and you have agreement as to 
how to move things forward regarding evidence 
and consideration on the merits. You can struc-
ture the process.”

In a large construction dispute, for example, 
involving significant numbers of issues and much 
money at stake, “you could potentially figure out 
what might be hived off, [and] at the same time 
get the decision-maker up to scratch in making a 
decision in arbitration.” 

In a case where a compromise can’t be achieved, 
moving straight to a determination is best, says 
Tomasich. “With a number of issues at play, and 
if speed is important, then I think Med-Arb 
could make sense.”

In the business sphere, construction, condo-
minium and commercial disputes are all well-
suited to Med-Arb, Brannigan says. “Those are 
areas where you have a lot of cases that would be 
significant financially, but not necessarily enough 
for full-blown litigation.”

It has also become common to use arbitration 
in shareholder disputes, Brannigan says. In many 
such disputes, it makes sense for clients to com-
bine the process, which holds out the opportu-

“[MED-ARB] 
DRAMATICALLY  
INCREASES THE CLOUT  
OF THE MEDIATOR.  
AS IT IS OFTEN EXPLAINED,  
IT GIVES THE MEDIATOR/
ARBITRATOR A ‘HAMMER.’”  

LINDA ROTHSTEIN
Paliare Roland Rosenberg Rothstein LLP
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Carr, Brian R. 
Thorsteinssons LLP 
(416) 855-6549 bcarr@thor.ca 
 
Mr. Carr has extensive experience in a wide variety of corporate tax is-
sues with special emphasis on resource taxation, tax litigation and corporate  
reorganizations. He is a former Chair of the Canadian Tax Foundation,  
a Past-chair of the National Taxation Law Section of the Canadian Bar  
Association and a former Co-chair and Member of the CBA/CICA  
Joint Committee on Taxation. 

 
Carfagnini, Jay A. 
Goodmans LLP 
(416) 597-4107 jcarfagnini@goodmans.ca 
 
Mr. Carfagnini is a Senior Partner in the Corporate Restructuring Group. 
Expertise in reorganizations involving Canada, the US and UK. Best Lawyers 
in Canada Toronto Restructuring Lawyer of the Year in 2011 and 2019. Since 
2005, recognized as one of the top 10 Most Highly Requested restructuring 
lawyers worldwide by Who’s Who. 

 
Capern, Gordon D. 
Paliare Roland Rosenberg Rothstein LLP 
(416) 646-4311 gordon.capern@paliareroland.com 
 
Mr. Capern enjoys acting for entrepreneurs and advises clients in resolving  
disputes in many areas of corporate and commercial activity: public and private 
company shareholder and partnership disputes; liability of professional advisors; 
director, officer and employee litigation; and “bet-the-company” litigation.  
He is a Fellow of the IATL and the ISOB. 

Campion, Nadia 
Lax O’Sullivan Lisus Gottlieb LLP 
(416) 642-3134 ncampion@lolg.ca 
 
Ms. Campion practises commercial litigation, shareholder oppression applica-
tions, D&O liability, class actions, professional liability, and land development 
and real estate litigation. She has extensive trial experience and appears 
regularly before all levels of court and various regulatory and administration 
tribunals. She has particular expertise in Toronto Commercial List proceedings. 

Campion, John A. 
Gardiner Roberts LLP 
(416) 865-6697 jcampion@grllp.com 
 
Lexpert-ranked in the top 25 corporate commercial barristers in Canada, Mr. 
Campion is a trial, class action, appellate and tribunal litigator, mediator and 
arbitrator with over 35 years of appearances across Canada and the globe; 
issues: securities, mining, transportation, energy, banking, tort, contracts, 
governance and professional liability. He is an adjunct professor, Emeritus 
Bencher and author. 

Campbell, A. Neil 
McMillan LLP 
(416) 865-7025 neil.campbell@mcmillan.ca 
 
Dr. Campbell is one of Canada’s pre-eminent competition lawyers. His competi-
tion practice focuses on merger clearances and representation in cartels, class 
actions and abuse of dominance cases under the Competition Act. He has 
represented clients before the Supreme Court of Canada, Federal, Ontario and 
British Columbia courts, Competition Tribunal, Competition Bureau and other 
regulatory agencies. 

nity for parties to sort the dispute out, he adds. 
In general, Brannigan believes that Med-Arb 

benefits ongoing, supplier and fixed relation-
ships. “It’s almost impossible to continue a rela-
tionship at the end of a litigation process.”

Some counsel have expressed concern that the 
person who does the mediation should not be the 
arbitrator. “It’s far too intimate a relationship, 
in mediation,” to have the same person then ar-
bitrate the matter, says litigator James Woods of 
Woods LLP in Montréal.

“The mediator’s goal is to get the two sides to 
agree, and the mediator uses all sorts of strate-
gies to get the parties together; that requires a 
lot of disclosure, sometimes made on the basis 
that it won’t be disclosed to the other side,” he 
says. “But if you’ve already disclosed it to the 
mediator,” it will still be in that person’s mind 
during arbitration.

“That person has too much baggage to act 
as an independent arbitrator, to decide on evi-
dence in arbitration as opposed to what was 
said in mediation; there’ll always be an overlay,” 
says Woods. 

In the few times he has used Med-Arb, how-
ever, he says it has been successful for his clients.

Lawyers rightly are concerned with due pro-
cess, and mixing information that is provided 
during mediation with evidence presented dur-
ing arbitration, says Brannigan. “That can cause 
concern. But … if I’ve gone forward [with Med-
Arb] and the bulk of the dispute resolves in the 
mediation phase, it never goes beyond that.” If 
it does, the mediator can work to structure the 
process efficiently, he says, but the parties and 
their lawyers must be prepared to get involved 
in the design. 

Each situation is different and can involve dif-
ferent options, Brannigan notes. The first Med-
Arb model is to hire a mediator-arbitrator who is 
the same person; the second is to hire two differ-
ent people, which may be somewhat more costly 
but has the advantage, if desired, of separating the 
mediator and arbitrator functions. 

The third is the opt-out model, developed 
in Australia, where one person acts as media-
tor, then as arbitrator, unless one party objects; 
for example, if a party believes the mediator has 
shown bias. In this model, even the mediator may 
opt out of the arbitration; but an arbitrator would 
already have been selected as a backup. “You’ve 
designed all that at the front end.

“I started in the ‘more disadvantages than ad-
vantages’ camp,” Brannigan says, “but over the 
years I’ve seen that it shouldn’t be used in every 
case, but should be looked at as an option. Pick an 
arbitrator who has the knowledge and experience 
to do this. There is lots of potential. The costs of 

LEXPERT-RANKED LAWYERS
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going through full mediation and full arbitra-
tion, or litigation in court, are disproportionate 
to the potential gain.”

Arbitration when it’s well-designed can be very 
effective, Brannigan says, but the two processes 
— mediation and arbitration — when put to-
gether are even better: “effective, positive and en-
couraging people in their arbitration.”

Seventy to 80 per cent of cases settle in the 
mediation phase of Med-Arb, he says, and the 
process can be achieved in six months as op-
posed to potentially years of litigation in court. 
“Almost anywhere you can mediate or arbitrate 
… you put together a process that’s more effi-
cient, with less human cost and a speedier pro-
cess. Most people are looking for a common-
sense resolution to a dispute.”

If rules are put in place to govern Med-Arb, 
“you might even see more of it, because people 
have a ready-made process they can use going for-
ward,” says Tomasich. 

“It’s an interesting initiative, and quite novel; 
in circumstances where I’ve seen Med-Arb used, 
it’s been rather ad hoc, and has come about as a 
dispute has progressed,” she says. But if there was 
an established body of rules and individuals who 
were formally recognized as skilled in mediation 
and/or arbitration, “I could see this [Med-Arb] 
then being proposed up front: an effective result 
for the client, [done] as cost-effectively as possible. 
The more options you have, the more strategic 
you can be in the dispute resolution process.”

Describing herself as a proponent of arbitra-
tion, Tomasich says she has seen judges on the 
Commercial List bring in individuals prior to 
hearing a case and tell hem how they think things 
should be done. 

“I actually think I’ve gotten to a better resolu-
tion based on the initiative of judges,” she says. 
“To the extent we can be as strategic and flexible 
as possible, it’s [simply] a question of identifying 
when [Med-Arb is] appropriate.” 

“YOU HAVE A 
DECISION-MAKER 
WHO’S UP TO SPEED,  
AND YOU HAVE AGREEMENT  
AS TO HOW TO MOVE THINGS 
FORWARD REGARDING  
EVIDENCE AND CONSIDER-
ATION ON THE MERITS. 
YOU CAN STRUCTURE 
THE PROCESS.” 

LAUREN TOMASICH
Osler, Hoskin & Harcourt LLP

 
Chernos, David 
Chernos Flaherty Svonkin LLP 
(416) 855-0402 dchernos@cfscounsel.com 
 
Mr. Chernos’s practice focuses on corporate and commercial litigation, with an 
emphasis on shareholders’ disputes in closely held companies, estates litiga-
tion, insolvency, corporate restructurings, income tax, directors’ liability and 
insurance coverage disputes. He has appeared as lead counsel before all levels 
of court in Ontario, the Tax Court of Canada and the Supreme Court of Canada. 

 
Cherniawsky, QC, Donald N. 
Felesky Flynn LLP 
(780) 643-3060 dcherniawsky@felesky.com 
 
With his CPA designation and LLB, Mr. Cherniawsky’s practice involves providing 
ongoing income tax planning advice to private corporations and their sharehold-
ers on business expansion and business sale transactions, and owner-manager 
compensation. He teaches for CPA Alberta and CBA Tax Law For Lawyers,  
with a focus on recently enacted, significant legislative changes. 

 
 

Cherniak, QC, Earl A. 
Lerners LLP 
(416) 601-2350 echerniak@lerners.ca 
 
Mr. Cherniak is a domestic and international commercial arbitrator and senior 
counsel with wide experience in appellate advocacy, professional responsibility, 
insurance litigation, and constitutional and administrative law. 

 
Chaiton, Harvey G. 
Chaitons LLP 
(416) 218-1129 harvey@chaitons.com 
 
Mr. Chaiton is a highly respected insolvency and restructuring lawyer with more 
than 35 years of experience in domestic and cross-border receivership and 
restructuring proceedings, including insolvency litigation. He has appeared in all 
levels of court in Ontario and in the Supreme Court of Canada. Mr. Chaiton  
is a Director of the Insolvency Institute of Canada. 

 
Chadwick, Robert J. 
Goodmans LLP 
(416) 597-4285 rchadwick@goodmans.ca 
 
Mr. Chadwick focuses on corporate, banking, private equity, insolvency, 
reorganizations and related litigation and M&A on national, cross-border and 
international matters. He represents a diverse client group, including debtors, 
monitors, noteholders, industry regulators, governments, private-equity firms 
and lenders in high-profile restructurings across Canada’s key industry sectors. 

 
 
Carvalho, Robert 
Thorsteinssons LLP 
(604) 602-4295 rcarvalho@thor.ca 
 
Mr. Carvalho specializes in high-value tax avoidance and GAAR cases. He has 
been involved in numerous files at the Tax Court of Canada and Federal Court of 
Appeal involving the general anti-avoidance rule, including the first such appeal 
to go to the Federal Court of Appeal. 
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A NATIONALLY COORDINATED 
CLASS-ACTION SYSTEM  
REMAINS ELUSIVE AS  
PROVINCIAL CLASS ACTIONS 
CONFLICT AND COME TO  
DIFFERENT CONCLUSIONS 
By Lexpert

CROSS-BORDER CLASS ACTIONS

As lawyers Robert Carson, Olivia Dixon and Jessica Harding wrote in Osler, 
Hoskin & Harcourt LLP’s “US Guide to Class Actions in Canada”: “Most 
class actions in Canada are litigated in provincial courts, and there are differ-
ences among the provincial approaches, particularly regarding the class cer-
tification procedure, the opt-in or opt-out mechanisms and the potential for 
adverse costs awards.”

Predicting which provincial jurisdiction is more sympathetic for plaintiffs 
— or defendants — has been going on since Canadian class-action litigation 
was brought into force. It is too close to call. And really beside the point. For 
critics of the system, the fact that these actions can go on relatively indepen-
dently puts pressures on litigants and slows down the course of justice.

In early September, the Law Commission of Ontario’s (LCO) Final Report, 
Class Actions: Objectives, Experiences and Reforms is the first independent, 
evidence-based and comprehensive review of class actions in Ontario since the 
enactment of the Class Proceedings Act (CPA) in 1992. Included in its recom-
mendations was that there be “New provisions to better manage carriage hear-

Class Division

https://www.lco-cdo.org/en/our-current-projects/class-actions/final-report/
https://www.lco-cdo.org/en/our-current-projects/class-actions/final-report/
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Constant, Louis-Philippe 
Clyde & Co Canada LLP 
(514) 764-3610 louis-philippe.constant@clydeco.ca 
 
Mr. Constant is a litigator with 18 years of experience extending across a broad 
range of commercial matters, with an emphasis on product liability, class action 
defence, insurance and credit insurance disputes, media liability and interna-
tional debt recovery. He represents clients in industries ranging from insurance, 
automotive and aviation to consumer products, media and banking. 

Conklin, David D. 
Goodmans LLP 
(416) 597-5164 dconklin@goodmans.ca 
 
Mr. Conklin ia a Partner who specializes in capital market-based and complex 
commercial litigation. Has extensive experience with securities class actions, 
regulatory/special committee investigations, insider trading, shareholder activ-
ism, oppression, stakeholder claims in corporate restructurings, shareholder 
and partnership actions. Teaches corporate governance, M&A and securities 
regulation at Schulich and University of Toronto. 

 
Cohen, QC, Tracey M. 
Fasken Martineau DuMoulin LLP 
(604) 631-3149 tcohen@fasken.com 
 
Ms. Cohen is a leading commercial litigation and dispute resolution Partner in the 
Vancouver office. She has repeatedly been recognized as one of Canada’s top 25 
female litigators. She is recognized for her ability to strategize the best approach 
for complex corporate/commercial disputes. She is currently a member of the 
Firm’s Partnership Board. 

Clemens, QC, FCIArb, Murray A. 
Nathanson, Schachter & Thompson LLP
(604) 662-8840 mclemens@nst.bc.ca 
 
Mr. Clemens is active in alternate dispute resolution and acts as an arbitrator  
or mediator in commercial disputes. As a nationally recognized trial and appellate 
lawyer, he has appeared at all levels of court and tribunal in the following areas: 
shareholders’ and partnership, administrative and regulatory, real estate,  
employment, securities, banking, insurance, transportation and maritime. 

 
Clarke, Dominic T. 
Blaney McMurtry LLP 
(416) 593-3968 dclarke@blaney.com 
 
Mr. Clarke practises in the area of insurance litigation encompassing both cov-
erage and defence matters. He specializes in advising and representing insurers 
with respect to commercial general liability, directors’ and officers’ liability and 
commercial property policies. He has significant experience in the defence  
of products liability and sexual abuse litigation. 

 
Clarizio, Dino P. 
Goodmans LLP 
(416) 597-4140 dclarizio@goodmans.ca 
 
Mr. Clarizio is a Partner and Registered Patent Agent in both Canada and the 
US and a Registered Trademark Agent in Canada. Practises exclusively in intel-
lectual property law with an emphasis on IP litigation and patent prosecution, 
mainly relating to chemicals, medical devices and pharmaceuticals. Co-author 
of two of the main patent textbooks in Canada. 
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ings and multijurisdictional class actions.”
Sounds sensible enough. In the view of John 

Campion of Gardiner Roberts LLP, “Cross-bor-
der provincial class-action litigation, like inter-
province free trade, is a much-desired goal. It is 
possible to design a system to meet all local dis-
tinctions without doing injustice. The blockage is 
self-interest but the benefits are huge for business 
and citizens variously seeking justice, compensa-
tion and exoneration.”

According to law firm Lenczner Slaght’s “Class 
Actions in Canada 2019,” “While certain prov-
inces including Ontario have a disproportionate 
share of class actions in Canada, class actions leg-
islation exists across the country. National classes 
that include residents from across Canada are 
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Cowper, QC, Geoffrey 
Fasken Martineau DuMoulin LLP 
(604) 631-3185 gcowper@fasken.com 
 
Mr. Cowper is a leading general litigator and a leader of the Firm’s Litigation & 
Dispute Resolution Group. He has served as counsel in leading private and public 
cases in Canada and internationally. These have included leading decisions with 
national and international dimensions respecting commercial law, public law  
and human rights. 

 
Coval, Simon R. 
Fasken Martineau DuMoulin LLP 
(604) 631-3152 scoval@fasken.com 
 
Mr. Coval is a leading commercial litigation lawyer, with 75 cases noted on the 
BC Court’s website plus many arbitration and regulatory hearings. Prominent 
Canadian businesses and individuals retain him for disputes involving contracts, 
real estate, economic torts, injunctions, companies and partnerships,  
civil fraud and white-collar crime. 

 
Coulombe, Marc-André 
Stikeman Elliott LLP 
(514) 397-3395 macoulombe@stikeman.com 
 
Mr. Coulombe provides strategic advice on litigious issues and represents 
clients at trial and appeal in his litigation practice, which extends to all areas 
of commercial law, including contract law, corporate litigation and shareholder 
disputes, as well as substantial expertise in provisional or extraordinary  
proceedings, such as injunctions and safeguard orders. 

 

Cossette, AdE, Marie 
Norton Rose Fulbright Canada LLP 
(418) 640-5068 marie.cossette@nortonrosefulbright.com 
 
Ms. Cossette’s practice focuses on commercial and construction litigation as well 
as public law and professional liability. She is regularly called to work on cases 
involving government relations in various forms. She also has extensive experience 
relating to public inquiries. 

 
Cooper, QC, Robert (Bob) W. 
McEwan Partners 
(604) 283-7677 rcooper@mcewanpartners.com 
 
Mr. Cooper is a trial lawyer with a focus on corporate, commercial and securi-
ties litigation. Beginning practice as criminal defence counsel, he has helped a 
diverse range of Canadian and international clients navigate their most difficult 
circumstances for over 30 years. He advocates for clients at every level of court, 
before regulatory tribunals and in domestic and international arbitrations. 

 
 
Cooper, Laura F. 
Fasken Martineau DuMoulin LLP 
(416) 865-5471 lcooper@fasken.com 
 
Ms. Cooper is Chair of the Ontario Litigation Group and Co-chair of the firm’s 
Class Actions practice group. She has extensive experience in class-action 
litigation, with particular emphasis on securities, competition, consumer and 
privacy class actions. 
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possible and often advanced. However, it is also 
common for plaintiff’s counsel to advance paral-
lel claims in different courts across the country. 
This can give rise to coordination problems.”

And yet the achievement of a nationally coordi-
nated class-action system eludes us. 

Says Katherine Kay of Stikeman Elliott LLP 
in Toronto, “there seems to be no solution to it” 
as yet, even though “there is a protocol from the 
CBA.” Cases move forward in more than one 
province that overlap substantially. 

The CBA Protocol to which Kay is referring 
was described by the Canadian Bar Association 
in the 2011 “Class Actions: Baby Steps Towards 
National Coordination” by Colin Stevenson: 
The CBA “created the National Class Action da-
tabase in 2007 in an attempt to deal with issues 
arising from multijurisdictional class actions. Ini-
tially this was a two-year pilot project by the Civil 
Litigation Section based on a recommendation 
by the Uniform Law Conference of Canada’s 
working group on multijurisdictional class ac-
tions. It has now been extended indefinitely. 

“The concept was that counsel initiating a 
class action anywhere in the country would reg-
ister their pleadings on a CBA regulated national 
database. The database would allow counsel in-
volved in class actions, and the public, to more 
easily determine whether the issues to be litigated 

“AS MATTERS NOW STAND, 
MULTIJURISDICTIONAL CLASS 
ACTIONS ARE INEFFICIENT  
AND LEAD TO DELAY AND  
SUBOPTIMAL OUTCOMES.  
CAUTION SHOULD BE HAD  
HOWEVER TO EXPECT TOO 
MUCH FROM A SUBSTANTIVE 
LAW PERSPECTIVE GIVEN  
THE LIMITS ON PROVINCIAL  
JURISDICTION.” 

CRAWFORD SMITH
Lax O’Sullivan Lisus Gottlieb LLP
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D’Silva, Alan L.W. 
Stikeman Elliott LLP 
(416) 869-5204 adsilva@stikeman.com 
 
Mr. D’Silva is a leading litigator with expertise in a number of areas: defence of 
class actions, corporate/commercial disputes, securities and insurance litiga-
tion, professional negligence, sports law and directors’ and officers’ claims. He 
has acted as counsel in more than 200 publicly reported cases and has experi-
ence at all levels of court. He is a Fellow of the Litigation Counsel of America. 

 
Curry, Tom 
Lenczner Slaght Royce Smith Griffin LLP 
(416) 865-3096 tcurry@litigate.com 
 
Recognized nationally as a leading trial and appellate counsel, Mr. Curry has 
a long record of success in high-profile commercial litigation, class actions, 
arbitrations, business disputes, administrative law, judicial review, intellectual 
property and professional liability cases. He is a Fellow of the American College 
of Trial Lawyers and the International Academy of Trial Lawyers. 

 
Curpen, Radha D. 
Bennett Jones LLP 
(604) 891-5158 curpenr@bennettjones.com 
 
Ms. Curpen is Managing Partner and Co-head of the firm’s Environmental and 
Aboriginal law practices. She provides strategic counsel on regulatory compli-
ance, the defence of environmental litigation, the avoidance and defence of 
environmental-related prosecutions, crisis prevention and management,  
mitigating business disruption and advises on reputation management. 

Cullen, Peter J. 
Stikeman Elliott LLP 
(514) 397-3135 pcullen@stikeman.com 
 
Mr. Cullen is a Partner in the Litigation & Dispute Resolution, Insurance & Rein-
surance, Energy and Arbitration Groups. He has expertise in energy insurance 
(BI, construction, DSU, exploration, LOPI, package covers) and related marine, 
regulatory, general coverage and litigation/ADR matters. He is a member  
of the Bars of Québec and Ontario and a Fellow of the Chartered Institute  
of Arbitrators. 

Crawley, Alistair 
Crawley MacKewn Brush LLP 
(416) 217-0806 acrawley@cmblaw.ca 
 
Mr. Crawley provides representation and advice in a broad range of commercial 
and securities litigation matters, with a focus on the capital markets and finan-
cial services industry. His practice includes corporate and contractual disputes, 
takeovers, directors’ and officers’ liability, investigations and enforcement 
hearings, regulatory policy and compliance advice and investment loss claims. 

 
 
Craig, QC, John N. 
Bennett Jones LLP 
(403) 298-3463 craigj@bennettjones.com 
 
Mr. Craig’s practice focuses on commercial litigation and all aspects of national 
and international construction law, including project structuring and contract-
ing, and dispute resolution of project disputes, including negotiation, media-
tion, arbitration and litigation. 
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were already before a court, whether in an-
other province or the same one. 

“Counsel could then determine how 
best to coordinate potentially overlapping 
actions. The database would, in theory, 
also allow members of the public to deter-
mine more readily in which jurisdiction 
their interests were being looked after and 
reduce confusion about where an individ-
ual could file for compensation, whether 
in a settlement or otherwise.

“Although the database contemplates 
plaintiffs will file pleadings and the cer-
tification motion, there has not been uni-

versal acceptance of this requirement, notwith-
standing practice directions requiring these steps 
to be taken in BC, Alberta, Ontario, Québec, 
Saskatchewan, Yukon, Newfoundland and the 
Federal Court. This lack of compliance has yet to 
be addressed by the Task Force.”

In 2018, the CBA re-affirmed its Proto-
col, in summary urging courts to follow the 
coordination steps in it (see www.cba.org/
getattachment/Our-Work/Resolutions/Reso-
lutions/2018/Class-Action-Judicial-Protocols-
(1)/18-03-A.pdf).

Not surprisingly, the American experience 
with class actions is longer and has more of a fed-
eral angle. Lawyers Margaret Zwisler, Christo-
pher Yates, William Sherman, William Rawson 
and William Rinner of Latham & Watkins LLP 
explain: “After many years of growth in the use of 
the class action device in both federal and state 
courts, the US Congress and US Supreme Court 
have both acted to attempt to limit class actions, 
and additional bills are pending before the US 
Congress that would impose further limitations. 

“In 2005, the US Congress passed the Class 
Action Fairness Act, 28 U.S.C. § 1332(d) 
(CAFA). CAFA expands federal jurisdiction 
over class actions, to reduce inconsistency among 
class actions litigated in the individual states, and 
provides for greater scrutiny of class action settle-
ments and the payment of attorneys’ fees. 

“In addition, recent decisions of the US Su-
preme Court have addressed the requirements 
for class certification. For example, in Wal-Mart 
Stores, Inc. v Dukes (131 S. Ct. 2541 (2011)), the 
Supreme Court overturned a grant of certification 
to a nationwide class of 1.5 million female Wal-
Mart employees because the class failed to show 
that the suit involved common issues where there 
was no single discriminatory policy, but rather 
numerous independent decisions.”

According to the Lenczner Slaght LLP re-
port: “Importantly, there is no Canadian ana-
log to the American multidistrict litigation 
system, which allows US Federal Courts to 
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Demers, Jo-Anne 
Clyde & Co Canada LLP 
(514) 764-3601 jo-anne.demers@clydeco.ca 
 
A trial litigator with considerable expertise defending commercial and profes-
sional liability claims against lawyers, accountants, securities brokers and 
construction professionals, product liability claims and class actions. She  
has pleaded before all levels of court and the Supreme Court of Canada.  
She specializes in crisis management in high-profile cases, risk management 
and insurance consulting. 

Delisle, Marie-Louise 
Woods LLP 
(514) 982-4588 mldelisle@woods.qc.ca 
 
Ms. Delisle has over 15 years of experience acting as lead counsel on high-end 
commercial litigation cases in addition to handling complex matters relating to 
injunctions. She also brings expertise in matters relating to securities, class ac-
tions, and professional liability, including that of accountants and stockbrokers. 
She has pleaded before the Superior Court and the Court of Appeal of Québec. 

de l’Étoile, Vincent 
Langlois lawyers, LLP 
(514) 282-7808 vincent.deletoile@langlois.ca 
 
Mr. de l’Étoile is a leading Partner of the Litigation Group, whose practice  
is characterized by the representation, defence and assistance of businesses  
in the banking, telecommunications, manufacturing and pharmaceuticals  
industries, mostly in class actions, product liability, consumer law  
and competition disputes, and other matters often having important  
commercial and strategic implications. 

Davis, Emrys C. 
Bennett Jones LLP 
(416) 777-6242 davise@bennettjones.com 
 
Mr. Davis is a litigator focusing on complex competition/antitrust issues and 
class actions. He helps clients comply with Canada’s competition laws  
and fights for them when they are alleged to have broken them. He regularly  
represents clients litigating mergers, responding to criminal and civil  
investigations, and defending national class actions involving allegations  
of anti-competitive conduct. 

 
Daunais, Pierre-Paul 
Stikeman Elliott LLP 
(514) 397-2428 ppdaunais@stikeman.com 
 
Mr. Daunais is Partner in the Litigation & Dispute Resolution Group. His practice 
is focused on general business law, with expertise in aeronautics and insurance 
matters, and construction and municipal law. It touches on all aspects of litiga-
tion, such as providing advice, drafting proceedings and mainly representing 
clients before all courts of law. 

Dalphond, FCIArb, Pierre J. 
Stikeman Elliott LLP 
(514) 397-3219 pdalphond@stikeman.com 
 
Mr. Dalphond is a Canadian Senator, former Senior Judge of the Québec Court 
of Appeal and Senior Counsel in the Litigation Group acting as mediator and 
arbitrator. He is a Fellow of the Chartered Institute of Arbitrators (London),  
a member of the Court of Arbitration for Sport, a NAFTA Chapter 19 Arbitrator, 
Member Arbitrator at Arbitration Place (Toronto) and is on the roster of ICC  
and ICDR Canada/AAA. 

LEXPERT-RANKED LAWYERS

coordinate and case manage a variety of pro-
ceedings from across the country relating to the 
same subject matter. In addition to allowing 
for coordination of class actions, the American 
MDL system can also allow for case manage-
ment of large numbers of individual cases in 
parallel. By allowing plaintiff’s counsel to ad-
vance large numbers of similar cases in parallel, 
challenging or complex cases that would not 
be cost effective in isolation, particularly mass 
torts cases, become economically feasible. 

“In Canada, because there is no equivalent to 
the MDL system, it is much rarer for plaintiff’s 
counsel to bring large numbers of individual 
cases in mass torts situations. Rather, such cases 
are typically brought as class actions; a failure 
to obtain certification often results in the end 
of the proceeding.”

Kay and her colleagues aren’t commenting on 
the effectiveness of the Protocol in the US system 
one way or another. But she and others are say-
ing maybe it is time for more coordination among 

class actions in various jurisdictions. 
Even if plaintiffs’ counsel select a jurisdiction 

on which to focus, there is a fair amount of ran-
domness and unpredictability to the process. 
Moreover, class actions in Canada often follow 
upon US actions. 

According to Kirk Baert of Koskie Minsky 
LLP in Toronto, “Various committees across the 
country have discussed this problem numerous 
times. No changes have ever been made that have 
accomplished anything. The same problems oc-
cur again and again. The US does not have the 
same problem. Most American class actions of 
any size or complexity are litigated in their fed-
eral courts where their jurisdiction is nationwide. 
Most Canadian class actions are litigated in the 
provincial superior courts, which do not have na-
tionwide jurisdiction.”

Where is the harm in not having a nationwide 
program? Luis Sarabia of Davies Ward Phillips 
& Vineberg LLP in Toronto says: “Dealing with 
class actions on a province-by-province basis is 

“THE CURRENT SYSTEM 
MAY NOT BE PERFECT, 
BUT A NATIONAL REGIME 
TO MANAGE CLASS 
ACTIONS MIGHT JUST 
ADD ANOTHER LAYER 
OF BUREAUCRACY  
TO THE MANAGEMENT 
OF CLASS ACTIONS.”

SONIA BJORKQUIST
Osler, Hoskin & Harcourt LLP
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Durocher, André 
Fasken Martineau DuMoulin LLP 
(514) 397-7495 adurocher@fasken.com 
 
Mr. Durocher practises in the areas of class actions, environmental law, energy 
law and Aboriginal law. He is an experienced litigator and defends clients before 
the civil and penal courts and administrative tribunals. He has co-authored 
works on class actions and is recognized throughout Canada as a leading lawyer 
in his areas of practice. 

Dufort, Teresa M. 
McMillan LLP 
(416) 865-7145 teresa.dufort@mcmillan.ca 
 
Ms. Dufort is McMillan’s CEO and Co-leader of the firm’s Product Liability De-
fence & Regulatory Group. One of the country’s leading product liability counsel, 
she acts for numerous Canadian, American, European and Asian manufacturers 
& distributors of consumer and industrial products, providing strategic advice, 
defending claims and class actions and providing senior counsel  
on regulatory compliance. 

Drymer, Stephen L. 
Woods LLP 
(514) 370-8745 sdrymer@woods.qc.ca 
 
Head of Woods LLP’s International Arbitration practice, Mr. Drymer is recog-
nized as one of the world’s leading international lawyers and dispute resolution 
professionals. He acts as counsel and serves as arbitrator and mediator in 
domestic and international commercial and investment treaty disputes.  
He is also very active in the resolution of sport-related disputes in Canada  
and internationally. 

Downard, Peter A. 
Fasken Martineau DuMoulin LLP 
(416) 865-4369 pdownard@fasken.com 
 
Mr. Downard is a senior litigator and expert in defamation matters. With exten-
sive experience acting as defamation counsel throughout litigation proceedings, 
he has appeared before the Supreme Court of Canada, Ontario Court of Appeal 
for Ontario, trials and numerous mediations and advisory matters. He also  
has comprehensive experience in commercial litigation and alternative  
dispute resolution. 

 
Devereux, Jeremy J. 
Norton Rose Fulbright Canada LLP 
(416) 216-4073 jeremy.devereux@nortonrosefulbright.com 
 
Mr. Devereux acts as an advocate and negotiator in a wide range of complex 
commercial and regulatory matters. His areas of expertise include securities and 
financial services disputes, regulatory investigations and prosecutions, corporate 
and commercial litigation, class actions, employment law, mining  
law and administrative law. 

Dennis, QC, Craig P. 
McEwan Partners 
(604) 283-7840 cdennis@mcewanpartners.com 
 
For 25 years, Mr. Dennis has assisted clients in significant trial and appellate 
litigation. His practice has a business focus with an emphasis on complex 
commercial disputes, often involving cross-border elements. His client roster 
includes leading domestic and foreign businesses in sectors such as  
manufacturing, telecommunications, land development, transportation  
and professional services. 

LEXPERT-RANKED LAWYERS

expensive, inconvenient and inefficient for both 
Plaintiffs and Defendants alike. It would be far 
better to have a national approach to these types 
of legal proceedings. Unfortunately, our Consti-
tution arguably does not allow for the creation of 
a mandatory, nationwide process like the process 
that exists in the United States. 

“The only way to deal with this in a compre-
hensive and predictable manner is to have all of 
the provinces voluntarily enter into an agreement 
for the conduct of these types of proceedings. An 
example of a similar effort is the emerging agree-
ment among some provinces for the creation of 
a national securities regulator. The difficulty has 
proven to be getting all the provinces on side with 
a common approach. Unfortunately, there does 
not seem to be an adequate solution in sight at 
this time.”

Most class actions settle. And they do so with 
practical cooperation among provincial actors 
and with a view to what is occurring in the US 
and other jurisdictions. After all, the issues are 
largely the same throughout. As the Lenczner 
Slaght report sets out: “While common issues 
trials are becoming more common in Canada, 
most class actions still settle at some stage of the 
proceedings. Because the representative plain-
tiff is advancing claims on behalf of an entire 
class of persons, the representative plaintiff has 
no power on his or her own to compromise 
those claims. Rather, any settlement agreement 
reached must be approved by the Court hearing 
the proceeding.”

Crawford Smith of Lax O’Sullivan Lisus Got-
tlieb LLP in Toronto offers this comment: “I 
agree with the Law Commission of Ontario’s 
final report on Class Actions that improvements 
need to be made. As matters now stand, mul-
tijurisdictional class actions are inefficient and 
lead to delay and suboptimal outcomes. Caution 
should be had however to expect too much from 
a substantive law perspective given the limits on 
provincial jurisdiction.” 

Would a reformed Canadian system start 
with a nod to the US regime?  Smith says: “I 
generally agree with the LCO that the CPA 
should be amended to reflect the Uniform 
Law Conference of Canada’s Uniform Class 
Proceedings Act 2006, and to harmonize with 
Alberta, BC and Saskatchewan multijurisdic-
tional class-action legislation.” 

But he cautions that training needs to come 
with that: “There will also need to be consider-
able judicial training as the expertise with these 
types of cases varies widely across the country.”

Sonia Bjorkquist of Osler, Hoskin & Har-
court LLP in Toronto puts forward by email ex-
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Fabien, AdE, Marc-André G. 
Fasken Martineau DuMoulin LLP 
(514) 397-7557 mfabien@fasken.com 
 
Mr. Fabien is a seasoned litigator and Fellow of the American College of Trial 
Lawyers recognized for his mastery of high-profile complex litigation. He 
specializes in commercial and shareholders’ disputes, securities litigation and 
penal proceedings, and litigation involving federal, provincial and municipal 
bodies. He appears before all levels of court. 

Evans, Mark 
Smart & Biggar 
(416) 595-2777 mkevans@smartbiggar.ca 
 
Mr. Evans is widely recognized as one of Canada’s leading trademark lawyers 
and represents many of the world’s most famous brands. Clients seek him 
out for his sophisticated expertise in trademark protection, management and 
counselling services to help them build and protect their brands. Among his 
accolades, he has twice been selected as Canada’s “Trademark Litigator  
of the Year” by Benchmark. 

 
Emblem, Robert D.G. 
Clyde & Co Canada LLP 
(514) 764-3650 robert.emblem@clydeco.ca 
 
Mr. Emblem has wide-ranging experience in advocacy and dispute resolution, 
particularly in complex, high-value construction claims. He regularly represents 
construction professionals, contractors and their insurers and has handled, 
defended and resolved hundreds of disputes throughout North America  
over the past 25 years. 

 
Eizenga, LSM, Michael A. 
Bennett Jones LLP 
(416) 777-4879 eizengam@bennettjones.com 
 
Co-head of the firm’s class actions practice and a Fellow of the American Col-
lege of Trial Lawyers and the International Academy of Trial Lawyers, Mr. Eizenga 
is recognized as one of Canada’s leading class-action litigators. He represents 
clients on all issues relating to class proceedings, including product liability, 
privacy and competition cases. 

 
Ehrhardt, QC, Edwin G. 
Bingham Law Inc. 
(506) 857-8856 egehrhardt@bingham.ca 
 
Mr. Ehrhardt’s practice focuses on corporate, commercial and insolvency litiga-
tion. He is often called upon in complex and complicated situations. He has 
extensive trial experience as well as in alternate dispute resolution methods, 
including mediation and arbitration. He is consistently recognized by Lexpert  
as a leading practitioner in corporate and commercial litigation. 

 
Earl, Karen P. 
Clyde & Co Canada LLP 
(647) 789-4844 karen.earl@clydeco.ca 
 
Ms. Earl has been involved in a variety of litigation matters focusing on general 
insurance and risk management, including municipal liability, police liability, 
occupier’s liability, liquor liability, motor vehicle claims including heavy com-
mercial vehicles, professional negligence claims, property insurance, travel 
insurance and product liability. 
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amples of ways in which the Canadian system 
has adapted and cautions that adopting a US-like 
system might potentially add a layer of bureau-
cracy: “As the class-action landscape in Canada 
has matured, the Canadian courts have adapted 
reasonably well to the challenges of managing 
multijurisdictional class actions: 
 Courts are using the tools available to manage 

national class actions and avoid overlap with oth-
er provinces. These include: 
– Joint settlement approval hearings like in En-
dean (three judges heard settlement together).
– Judicial protocols from the Canadian Bar As-
sociation that facilitate court-to-court commu-
nications. The 2018 revised protocol promotes 
greater coordination of class-action proceedings.
 Superior courts in the provinces have been 

vigilant about preventing forum shopping — for 
example in BCE Inc. v. Gillis, the Nova Scotia 
Court of Appeal permanently stayed a class ac-
tion when a similar class action had already been 
litigated in Saskatchewan.
 The current system may not be perfect, but a na-

tional regime to manage class actions might just 
add another layer of bureaucracy to the manage-
ment of class actions.
 A truly national system could not ignore the di-

vision of powers and the provinces’ legislative au-
thority over many matters affecting class actions. 
If it’s not sufficiently nuanced, a national system 
could actually complicate issues where separate 
class actions are necessary and appropriate, in 
light of differences in legislation.
 The US MDL system is far from perfect as well, 

and now it is overburdened. 
– It does not have a screening mechanism for 
weeding out unmeritorious cases (though there 
is of course the screening mechanism of certi-
fication).
– It has morphed from a pretrial management 
process to a platform for national settlements, 
with the unintended consequence of encour-
aging plaintiff firms to advance unmeritorious 
claims.” 

In other words, to be continued, but cautiously. 

“VARIOUS COMMITTEES 
ACROSS THE COUNTRY  
HAVE DISCUSSED THIS 
PROBLEM NUMEROUS 
TIMES. NO CHANGES  
HAVE EVER BEEN  
MADE THAT HAVE  
ACCOMPLISHED ANYTHING. 
THE SAME PROBLEMS  
OCCUR AGAIN AND AGAIN.”

KIRK BAERT
Koskie Minsky LLP
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Targeted strategies that 
deliver results.
 
Your complex cases require efficiency, value and 
predictability. Fasken’s team brings legal expertise 
to the table, applied in a practical way, to achieve 
the results you expect.

Fasken, your litigation team.

 fasken.com
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ARTIFICIAL INTELLIGENCE 
IS PREVALENT IN TAX 
ANALYSIS AND PLANNING 
BUT WILL IT COME TO LAW? 
By Lexpert

ARTIFICIAL INTELLIGENCE

Revenue Canada acknowledges it is using Artificial Intelligence: “Artificial in-
telligence (AI) technologies offer promise for improving how the Government 
of Canada serves Canadians. As we explore the use of AI in government pro-
grams and services, we are ensuring it is governed by clear values, ethics, and 
laws” (www.canada.ca/en/government/system/digital-government/modern-
emerging-technologies/responsible-use-ai.html).

What’s more, Revenue Canada has a mission statement and four guiding prin-
ciples with respect to the use of AI: “The Government of Canada has released 
the Strategic Plan for Information Management (IM) and Information Tech-
nology (IT) 2017 to 2021, an update to the inaugural Government of Canada 
Information Technology Strategic Plan 2016‒2020, published in June 2016 ….

“It creates a framework and sets direction for the GC to become an open and 
service-oriented organization that provides programs and services to citizens and 
businesses in simple, modern and effective ways that are optimized for digital 
and available anytime, anywhere and from any device.

“Consistent with the GC’s first Strategic Plan, the following 4 strategic goals 

AI in Tax Law
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Fontaine, Jean 
Stikeman Elliott LLP 
(514) 397-3337 jfontaine@stikeman.com 
 
Mr. Fontaine is a Partner and member of the Litigation & Dispute Resolution 
and Restructuring & Insolvency Groups. His practice focuses in the areas of 
insolvency and commercial litigation. He has been involved in numerous cases 
where he either acted for the defence or for the plaintiff. Among other clients, 
he represents financial institutions, trustees and public companies. 

 
Fontaine, AdE, François 
Norton Rose Fulbright Canada LLP 
(514) 847-4413 francois.fontaine@nortonrosefulbright.com 
 
Mr. Fontaine is a Senior Partner at Norton Rose Fulbright in Canada. He has a wealth 
of experience as a litigator and has done advocacy work in the areas of civil, corporate 
and commercial litigation, particularly including white-collar crime and regulatory 
investigations. He has appeared before all Québec courts and the Supreme Court  
of Canada, as well as before various administrative tribunals in Québec. 

 
Flaherty, Patrick 
Chernos Flaherty Svonkin LLP 
(416) 855-0403 pflaherty@cfscounsel.com 
 
Mr. Flaherty’s practice focuses on civil litigation, with an emphasis on corpo-
rate/commercial, securities, class-action defence, arbitration, intellectual 
property, information technology and privacy. He has appeared before all levels 
of court in Ontario and in the Federal Court of Canada, and as counsel and an 
arbitrator, respectively, in both domestic and international arbitrations. 

 
Finnigan, John L. 
Thornton Grout Finnigan LLP 
(416) 304-0558 jfinnigan@tgf.ca 
 
Mr. Finnigan practises complex commercial litigation with significant experience 
in insolvency and restructuring litigation. He has been lauded as “a spectacular 
lawyer” and “a very credible, no-nonsense litigator who is extremely effective 
in court” in Chambers Global. He has been ranked in The Lexpert®/American 
Lawyer Guide to the Leading 500 Lawyers in Canada and in Chambers Global. 

Finlay, QC, Bryan 
WeirFoulds LLP 
(416) 947-5011 bfinlay@weirfoulds.com 
 
“Mr. Finlay, with his usual consummate skill ...” (Ontario Court of Appeal).  
Mr. Finlay’s trial and appeal practice engages complex commercial,  
constitutional, tort and public law issues. His list of reported cases is lengthy, 
and includes many landmark cases and cases that generations of lawyers have 
studied in law school. In February 2019, Mr. Finlay was awarded The Advocates’ 
Society Medal. 

 
Fien, Cy M. 
Fillmore Riley LLP 
(204) 957-8348 cyfien@fillmoreriley.com 
 
Senior Tax Partner of Fillmore Riley LLP, Mr. Fien practises primarily in the areas 
of taxation and trust law. He has extensive experience in corporate tax planning, 
corporate reorganizations, estate planning, trust law and tax litigation.  
He taught corporate tax and estate planning courses at the Faculty  
of Law at the University of Manitoba for over 20 years. 
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frame the direction for the 
GC: service, value, security 
and agility.

“Four strategic areas of 
action will achieve these 
goals over the next four 
years and beyond. Each area 
of focus — Service, Manage, 
Secure, and Community — 
details specific actions and 
activities that are underway 
or that represent new enter-
prise directions. 
 Service focuses on build-

ing and evolving IM-IT 
foundational elements, 
including processes, prac-
tices and infrastructure, to 
enable implementation of 
current capabilities, tech-
nologies and solutions.
 Manage addresses how 

the management and gov-
ernance of IM-IT across 
government ensure that 
IM-IT investments take 
advantage of economies 
of scale, demonstrate value 
and are sustainable.
 Security focuses on safe-

guarding sensitive govern-
ment data and ensuring 
that Canadians who access 
online services can trust 
the government with their 
personal information.
 Community focuses on 

building a high-perform-
ing IM-IT workforce that 
has the skills and mindset 
needed to work effectively 
in an open digital environ-
ment and ensuring that 

public service employees have a modern work-
place, professional development and the IM-IT 
tools they need to do their jobs.”

If Revenue Canada is using AI, what about 
taxpayers, especially corporate taxpayers? Let’s 
start with an academic premise: The abstract for 
academic Blazej Kuzniacki’s “The Marriage of 
Artificial Intelligence and Tax Law: Past, Pres-
ent, and Future,” (available at SSRN: https://ssrn.
com/abstract=3323867) goes as follows: 

“According to recent research’s prediction, 
global GDP could be up to 14% higher in 2030 as 
a result of various artificial intelligence (AI) appli-
cations, which is the equivalent of an additional 
$15.7 trillion. It makes AI oriented sectors the 
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Garland, Steven 
Smart & Biggar 
(613) 232-2558 sbgarland@smartbiggar.ca 
 
Mr. Garland is one of Canada’s leading IP litigators. He has over 25 years of trial 
and appellate experience in all areas of IP and numerous landmark decisions 
under his belt. He is praised as being a “stellar litigator” whose victory for the 
Dow Chemical Company netted the largest reported damages award  
in a Canadian patent infringement case in Canadian Federal Court history. 

Gardner, Alan P. 
Bennett Jones LLP 
(416) 777-6231 gardnera@bennettjones.com 
 
Mr. Gardner is the head of the firm’s Securities Litigation Practice Group. With 
a focus on securities and other regulatory and cross-border investigations, he 
most often represents financial institutions and public companies, as well as 
board members, senior management and Special Committees of public com-
panies involved in securities regulatory investigations and shareholder litigation. 

Gaikis, Gunars 
Smart & Biggar 
(416) 595-2755 ggaikis@smartbiggar.ca 
 
Mr. Gaikis is a preeminent and pioneering leader in life sciences Intellectual 
Property. He is recognized for his expertise and contributions over the past 
25 years in pharmaceutical patent litigation. His win on behalf of AstraZeneca 
represented a significant victory for innovators seeking patent protection  
in Canada, when the Supreme Court of Canada “wholly rejected  
the promise doctrine.” 

Fuerst, Linda L. 
Norton Rose Fulbright Canada LLP 
(416) 216-2951 linda.fuerst@nortonrosefulbright.com 
 
Ms. Fuerst’s litigation practice covers a range of commercial matters, focus-
ing on securities litigation, class actions and regulatory issues, especially in 
cross-border and inter-provincial matters. She has appeared before all levels 
of court in Ontario, the Supreme Court of BC, the Supreme Court of Nova Scotia 
and Nova Scotia Court of Appeal, numerous provincial securities commissions 
and IIROC. 

Fox, Mary Margaret 
Clyde & Co Canada LLP 
(647) 789-4808 marymargaret.fox@clydeco.ca 
 
Ms. Fox specializes in D&O liability insurance and professional E&O insurance, 
providing coverage opinions, claims monitoring and advice on policy wordings 
to a large number of insurers in Canada and the US. In 2014, she was awarded 
the Ontario Bar Association’s Award for Excellence in Insurance Law. In August 
2019, she was named The Best Lawyers 2020 Insurance Law “Lawyer of the 
Year” in Toronto. 

Foreman, Jonathan 
Harrison Pensa LLP 
(519) 661-6775 jforeman@harrisonpensa.com 
 
Mr. Foreman is the leader of Harrison Pensa’s plaintiffs’ Class Actions Group 
with a focus on securities, competition law, consumer and product law among 
other areas. He is an experienced litigator in all areas of class actions practice, 
including class action trials. He is ranked in The Canadian Legal Lexpert®  
Directory and was named one of Lexpert’s “Rising Stars: Leading Lawyers  
Under 40” in 2013. 
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biggest commercial opportunity in the currently 
supersonic fast changing economy. This con-
tribution, perhaps surprisingly, does not aim to 
propose how to tax profits generated by AI indus-
tries. The author rather takes an attempt to depict 
a potential of AI technologies to be applied to tax 
law. Let us see if AI can be happily married with 
tax law in order to get the best of both worlds.”

Arguably, Tax Law is one of the areas most 
susceptible to AI solutions. This may owe to the 
availability of AI solutions in Tax administration 

“CLIENTS GENERALLY 
DON’T COME TO US TO 
DETERMINE WHAT THE 
RIGHT ANSWER IS, THEY 
COME TO US TO FIGURE 
OUT HOW TO GET TO THE 
ANSWER THEY WANT. 
THAT INVOLVES A WHOLE 
HOST OF SKILLS INCLUD-
ING UNDERSTANDING 
THE POLICY AND INTENT 
OF THE LEGISLATION, UN-
DERSTANDING DIFFERENT 
WAYS TO ACHIEVE  
DIFFERENT RESULTS,  
AND A WHOLE LOT  
OF LATERAL THINKING.” 

ROBERT KREKLEWETZ
Millar Kreklewetz LLP

and management itself. As Deloitte LLP’s web-
site says: “To manage the changing tax landscape, 
alongside the increased use of analytics, tax au-
thorities and tax advisors are starting to explore 
the possibilities for deploying sophisticated data 
analytics and Artificial Intelligence (AI) in tax to 
facilitate compliance and assist professionals and 
their clients with commonly encountered ques-
tions. While data analytics has received a lot of at-
tention, Artificial Intelligence in tax is a relatively 
new phenomenon.”

Not everyone is jumping on this bandwagon. 
Kuzniacki wrote on January 25, 2019: “All of the 
features that are indispensable to lawyers … have 
until recently also appeared to be extremely resis-
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Griffin, Peter 
Lenczner Slaght Royce Smith Griffin LLP 
(416) 865-2921 pgriffin@litigate.com 
 
Mr. Griffin is recognized by his peers as a top litigator in Canada with extensive 
experience in commercial, professional liability, securities and complex cross-
border litigation, especially as it relates to class proceedings, insolvency  
and restructuring. He is Past President of The Advocates’ Society, a Fellow  
of the American College of Trial Lawyers and Past Chair of its Ontario  
Province Committee. 

Gottlieb, Matthew P. 
Lax O’Sullivan Lisus Gottlieb LLP 
(416) 644-5353 mgottlieb@lolg.ca 
 
Mr. Gottlieb practises business litigation including insolvency and restructuring, 
corporate commercial disputes, and fraud and securities litigation. His record 
of success in complex, high-stakes disputes explains why he’s recognized as 
one of Canada’s top litigators. He has extensive expertise in trials, applications, 
tribunals and arbitrations and regularly appears at all levels of court. 

 
Gosselin, Ian 
Norton Rose Fulbright Canada LLP 
(418) 640-5029 ian.gosselin@nortonrosefulbright.com 
 
Combining his considerable experience in infrastructure, engineering and 
construction law with his expertise in commercial litigation, arbitration and 
alternative dispute resolution, Mr. Gosselin advises and represents various con-
struction stakeholders in dispute resolution and helps contracting authorities to 
identify optimal methods for the realization of their infrastructure projects. 

Gordon, Carolena 
Clyde & Co Canada LLP 
(514) 764-3664 carolena.gordon@clydeco.ca 
 
Ms. Gordon has extensive experience in a broad range of commercial litiga-
tion and insurance matters handling multi-party and large-scale disputes, 
particularly the defence of construction professionals, their firms and insurers. 
A creative problem-solver, her practice also focuses on technology errors and 
omissions, cyber liability and data privacy, D&O liability, risk management  
and class-action defence. 

Goldman, QC, Calvin S. 
Goodmans LLP 
(416) 597-5914 cgoldman@goodmans.ca 
 
Mr. Goldman is Chair of the Competition, Antitrust & Foreign Investment  
Group at Goodmans LLP and a former Commissioner, Competition Bureau.  
His practice focuses on Canadian and international mergers, abuse  
of dominance, cartels, reviewable matters and foreign investment reviews  
under the ICA. Recognized for competition/antitrust law in Best Lawyers  
in Canada, 2019 and other publications. 

 
Gilliland, Ryder 
DMG Advocates LLP 
(416) 238-7537 rgilliland@dmgadvocates.com 
 
Mr. Gilliland is Lexpert ranked in Litigation – Corporate Commercial, Litigation 
– Media and Defamation and Commercial Arbitration. He has appeared at every 
level of court in Ontario, at both levels of the Federal Court of Canada, at the 
Tax Court of Canada, and before the Supreme Court of Canada. He also regularly 
represents clients in private commercial arbitrations and regulatory hearings. 
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tant to AI. That is to say, the complexity, uncer-
tainty and dynamic nature of legal reasoning have 
presented significant barriers to the development 
of commercial AI applications. On the supply 
side, moreover, developing an AI program appli-
cable to law is very time consuming and extremely 
expensive. On the demand side, the cost-effective-
ness of a stand-alone computer equipped with the 
traditional applications for the legal professions 
(e.g. statutory and case law databases, commentar-
ies to laws and cases) far exceed the potential gains 
of investing in the development of an AI program 
capable of applying the law.”

Kuzniacki addressed the “Present and the Fu-
ture: Hopefully just Augmenting but Never Re-
placing of Tax Lawyers” accordingly: “In Septem-
ber 2013, Frey and Osborne from the University 
of Oxford published the results of their research 
on the probability of computerisation (i.e. job 
automation by means of computer-controlled 
equipment) in 702 detailed occupations in the 
US, including legal professionals (lawyers). To es-
timate probability they used a novel methodology 
using a Gaussian process classifier, which appears 
in many contexts such as statistics, probability 
theory and machine learning. Pivotal to the cur-
rent study is their finding that lawyers are gener-
ally not fully computerisable, or, so to say, they 
belong to the group of least-computerisable occu-
pations with a probability of only 3.5 per cent of 
being more or less replaced by automatized com-
puter systems. 

“By comparison, tax examiners and collectors, 
and revenue agents were classified as fully com-
puterisable with 93 per cent probability, which is 
more than for taxi drivers (89 per cent) or parking 
lot attendants (87 per cent). Recreational thera-
pists, in turn, were classified as the least-comput-
erisable occupation.

“More specifically, Frey and Osborne observed 
that occupations that involve complex percep-
tion, creative intelligence tasks, and social intel-
ligence tasks (i.e. cognitive non-routine tasks) are 
likely to be supplemented rather than substituted 
by AI “over the next decade or two.” Their re-
search confirms current ideas that AI is best suited 
to play a complementary role in tasks performed 
by lawyers.”

In other words, other tax professionals are like-
ly to use AI — or be replaced. How then could 
lawyers avoid the prospect? We turn to Canadian 
lawyers to ask them for their view on the capacity 
of AI to interpret, let alone analyze, Tax Law.

According to Robert Kreklewetz of Millar 
Kreklewetz LLP in Toronto: “The potential con-
straints of AI appear to be its linear thinking and 
blindly following past precedents in conducting 
its analysis and generating its predictions. While 
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Hankinson, QC, Stuart B. 
Bennett Jones LLP 
(604) 891-5188 hankinsons@bennettjones.com 
 
Mr. Hankinson’s practice focuses on complex construction, commercial and 
insurance dispute resolution. He counsels owners, contractors, developers,  
EPC & EPCM parties, design-builders, design professionals, insurers and project 
managers to mitigate and manage disputes. He also acts as a referee  
on complex projects and as a member of Dispute “Adjudication”  
and “Resolution” Boards. 

 
Hamilton, Sheldon 
Smart & Biggar 
(416) 595-2753 jshamilton@smartbiggar.ca 
 
For over 20 years, Mr. Hamilton has acted as counsel to many of the world’s 
most innovative companies in relation to commercially significant products. He 
has particular experience in pharmaceutical litigation, as both trial and appel-
late counsel, and in PM(NOC) proceedings. He has extensive trial experience on 
issues of patent infringement and validity, and damage quantification. 

 
Halwani, Sana 
Lenczner Slaght Royce Smith Griffin LLP 
(416) 865-3733 shalwani@litigate.com 
 
Ms. Halwani is known for her exceptional expertise in intellectual property litiga-
tion. She was named one of Managing IP’s “Top 250 Women in IP” worldwide in 
2019. In patent matters, she has extensive experience in the life sciences, tech-
nology, energy and gaming industries. She has represented clients at all levels 
of the Ontario and Federal courts, including the Supreme Court of Canada. 

Hackett, Ben 
Goodmans LLP 
(416) 849-6900 bhackett@goodmans.ca 
 
Mr. Hackett is a talented litigator with particular expertise in patent litigation. 
He has been counsel on numerous significant cases involving patent validity 
and infringement, damages and profits quantification and recovery under s.  
8 of the Patented Medicines Regulations. He is recognized as a leading  
litigator by Lexpert, IAM Patent 1000, Best Lawyers, Who’s Who  
and Benchmark Canada. 

 
Guay, François 
Smart & Biggar 
(514) 954-3531 fguay@smartbiggar.ca 
 
Mr. Guay is among the most experienced IP litigators in Canada and is highly 
sought-after by the most innovative companies in the world. As one of the most 
successful IP litigators in the country at the appellate level, his clients trust 
their most complex and contentious IP issues to his effective litigation strate-
gies. He has twice been named “Trademark Litigator of the Year” by Benchmark. 

 
Gruber, David E. 
Bennett Jones LLP 
(604) 891-5150 gruberd@bennettjones.com 
 
Mr. Gruber practises in the areas of corporate/commercial litigation,  
arbitration, restructuring and insolvency, and class actions. He has significant 
experience in both international and domestic arbitration and other  
alternative dispute resolution processes, and in negotiating and advising  
on dispute settlements. 
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it might be able to identify the relevant past cases, 
really good tax lawyers are sought after for their 
non-linear (lateral) thinking and their ability to 
argue for results which might even be at odds 
with past precedents. 

“Clients generally don’t come to us to deter-
mine what the right answer is, they come to us 
to figure out how to get to the answer they want. 
That involves a whole host of skills including 
understanding the policy and intent of the leg-
islation, understanding different ways to achieve 
different results, and a whole lot of lateral think-
ing.  I’m not sure the AI, as we presently under-
stand it, can replicate or predict that.”

His partner, John Bassindale, meanwhile says, 
“I wonder what real application this AI has to 
complex high-end tax litigation. I expect AI’s re-
liance on past cases means it would be unable to 
make an accurate prediction where no prior case 
law exists (as is often the case in high-end tax 
litigation). While I can understand why the De-

partment of Justice might want to use this AI to 
evaluate their high volume of simpler tax cases, I 
wonder how they are using these predictions? For 
example, if the software predicts the Department 
of Justice will lose a case, do they settle that case 
100 per cent in favour of the taxpayer, or do they 
try to settle the case for 70 per cent or 80 per cent?”

Blake, Cassels & Graydon LLP’s Mark Tonkov-
ich adds context to this discussion: “Media re-
ports last year indicated that a segment of the 
Department of Justice’s tax personnel was taking 
part in an AI pilot project: using predictive soft-
ware to help analyze tax cases. It’s not clear how 
the government is using the new software — to 
supplement traditional case law research, screen 
new tax appeals, improve efficiencies in settle-
ment negotiations, decide what facts to focus on 
in court, or for some other purpose. But as today’s 
software continues to grow in sophistication and 

“WHETHER THERE WILL 
SOON COME A DAY WHEN 
SOME TAX APPEALS ARE 
DECIDED PRIMARILY BY 
FEEDING A SUMMARY OF 
THE CASE INTO AN AI IS 
HARD TO SAY, BUT KNOW-
ING THAT THE TAX ADMINIS-
TRATION IS ALIVE TO THESE 
NEW TOOLS HAS UPPED 
THE STAKES FOR STAYING 
ON TOP OF THE DEVELOP-
ING TECHNOLOGY.” 

MARK TONKOVICH
Blake, Cassels & Graydon LLP
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Hunter, QC, Clarke 
Norton Rose Fulbright Canada LLP 
(403) 267-8292 clarke.hunter@nortonrosefulbright.com 
 
Mr. Hunter has practised litigation and dispute resolution since 1980, after a 
clerkship with Chief Justice Laskin at the SCC. He has represented clients in do-
mestic and international arbitration and mediation, in the Courts of Alberta, two 
other provinces, the Federal Court, the Tax Court and the SCC. He has acted on 
a broad range of subjects, but with considerable focus on the energy industry. 

Hughes, Randal T. 
Bennett Jones LLP 
(416) 777-7471 hughesr@bennettjones.com 
 
Mr. Hughes is Co-chair of Bennett Jones’ Competition/Antitrust Group.  
He represents clients in domestic and international conspiracy investigations 
and prosecutions involving Canada’s Competition Bureau and other competition 
authorities around the world. He has litigated leading merger and abuse  
of dominance cases and represents clients in substantial civil/class actions  
in competition matters. 

 
Howard, Peter F.C. 
Stikeman Elliott LLP 
(416) 869-5613 phoward@stikeman.com 
 
Mr. Howard is a Partner in the Litigation & Dispute Resolution Group. His prac-
tice focuses on commercial litigation, including securities law, class actions, 
commercial contracts, oppression and other types of shareholder and/or joint 
venture litigation and insolvency matters. He has appeared before the Supreme 
Court of Canada and the Ontario Securities Commission. 

 
Heelan, QC, James J. 
Bennett Jones LLP 
(780) 917-4275 heelanj@bennettjones.com 
 
Mr. Heelan has extensive experience in a broad range of litigation and regula-
tory matters. His practice has a particular focus on corporate/commercial 
disputes, representation of financial institutions and investment advisors, 
employment matters and professional negligence matters with a particular 
emphasis on representing physicians. 

 
Hausman, David A. 
Fasken Martineau DuMoulin LLP 
(416) 868-3486 dhausman@fasken.com 
 
Mr. Hausman practises exclusively in the field of securities litigation. Regularly 
representing investment dealers, public companies, mutual funds, and direc-
tors and officers, he advises clients on regulatory investigations and proceed-
ings before provincial securities commissions, all Canadian stock exchanges 
and self-regulatory organizations. 

 
 
Harrison, Robert S. 
Fasken Martineau DuMoulin LLP 
(416) 865-4384 rharrison@fasken.com 
 
Mr. Harrison is one of Canada’s leading corporate and commercial litigators. 
He has litigated cases in many areas of substantive law, including securities, fi-
nancial institutions, shareholders’ remedies, insurance coverage, directors’ and 
officers’ liability, environmental litigation, intellectual property and injunctions. 
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expands to cover more hotly disputed tax issues, 
we can expect both the public and the private sec-
tors to increase their use of the new technology. 

“Whether there will soon come a day when 
some tax appeals are decided primarily by feeding 
a summary of the case into an AI is hard to say, 
but knowing that the tax administration is alive 
to these new tools has upped the stakes for staying 
on top of the developing technology.”

David Chodikoff, a partner and national leader 
within the tax litigation and customs disputes res-
olution group at Miller Thomson LLP in Toronto, 
discussed AI in Tax Law on Canadian Lawyer’s 
website: “In today’s competitive legal landscape, 
clients are demanding bulletproof advice at a rea-
sonable cost. Firms that adopt AI-backed legal 
research software are taking proactive measures 
to ensure that clients walk away knowing they’ve 
received the highest quality legal advice without 
paying exorbitant fees.

“‘At the end of the day, clients care about results 
and costs,’ says Chodikoff. ‘Clients want excel-
lence of service, problem solving at the highest 
level, and cost efficiencies. In addition to the ob-
vious time-saving benefit, AI-based legal research 
tools offer lawyers a quick way to access data-
backed support for their professional hunches. 

“‘Artificial intelligence adds a dimension to 
your thinking,’ says Chodikoff. ‘The analysis iden-
tifies insights that you might not have thought of 
and may lead you to a case that adds to your ap-
proach to a particular issue. That’s invaluable — 
you can’t put a price on that.’

“The AI tool that Chodikoff mentions is Tax 
Foresight, a joint effort between Blue J Legal and 
Thomson Reuters. The software applies AI to all 
relevant past judicial decisions in an effort to help 
lawyers and other tax professionals determine the 
strength of their position on issues like real estate, 
taxable benefits, carrying on business, worker clas-
sification, and many others. The software also has 
an advanced search function that finds cases by 
specific factors, rather than by keyword or bool-
ean searches. 

“‘With Tax Foresight, you can find a case that 
helps with an argument and you never know if 
that’s going to be the winning argument before a 
court,’ says Chodikoff.

“On top of making lawyers more efficient, 
Chodikoff says that Tax Foresight is comprehen-
sive and acts as ‘additional blanket coverage’ by 
considering every relevant case in the selected area 
of tax law.

“‘Prior to the availability of Tax Foresight and 
the rapid analysis of information that it enables, 
I’d either conduct my own research or rely on the 
assistance of an associate or student of law to con-
duct that research.’” 
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Kauffman, Aubrey E. 
Fasken Martineau DuMoulin LLP 
(416) 868-3538 akauffman@fasken.com 
 
Mr. Kauffman’s practice is focused on advocacy matters related to domestic 
and cross-border bankruptcy, insolvency and restructuring proceedings. Past 
Chair of the Toronto office’s Insolvency and Restructuring Group, he is the  
Director of the prestigious Insolvency Institute of Canada and past Chair  
of the Ontario Bar Association – Insolvency Section. 

Karayannides, George J. 
Clyde & Co Canada LLP 
(647) 789-4831 george.karayannides@clydeco.ca 
 
Mr. Karayannides is an experienced advocate before the courts, as well as 
domestic and international arbitral tribunals. A strategic and skilled negotiator, 
he has represented clients in a wide range of complex and high-stakes business 
disputes, taking a collaborative approach in crafting creative and focused  
solutions that are aligned with the operational and business objectives  
of his clients. 

Judge, John A.M. 
Arbitration Place/39 Essex Chambers 
(416) 473-7399 jjudge@judgearbitration.com 
 
Recognized as a leading arbitrator in Canada and internationally, Mr. Judge sits 
as arbitrator in major international and domestic arbitrations in key industries 
such as mining, oil & gas, technology, construction/engineering and manufac-
turing for major commercial transactions, JVs and projects throughout Canada 
and the world. Member of both Arbitration Place and 39 Essex Chambers, UK. 

 
Jones, Rebecca 
Lenczner Slaght Royce Smith Griffin LLP 
(416) 865-3055 rjones@litigate.com 
 
Ms. Jones is an experienced trial and appellate lawyer. She represents  
private- and public-sector clients in professional liability matters, class actions, 
commercial disputes, and administrative and public law proceedings. Ms. Jones 
is a trusted advisor, who provides strategic advice to clients facing complex 
legal problems. 

Jilesen, Monique 
Lenczner Slaght Royce Smith Griffin LLP 
(416) 865-2926 mjilesen@litigate.com 
 
Ms. Jilesen acts as lead counsel in highly complex proceedings and her 
extensive litigation practice includes class actions, contract and shareholder 
disputes, civil fraud cases, injunctions, bankruptcy and insolvency matters, and 
securities and derivatives cases. She has an enviable record of success at trial 
in bet-the-company disputes. She is a Fellow of the International Academy  
of Trial Lawyers. 

 
Hussey, Dominique T. 
Bennett Jones LLP 
(416) 777-6230 husseyd@bennettjones.com 
 
Ms. Hussey co-leads the Innovation, Technology & Branding practice, heads the 
IP Litigation Group and is Lead Director of the partnership board at Bennett 
Jones. Her practice involves all aspects of IP litigation and dispute resolution 
including patent, trademark, copyright, contracts and trade secrets,  
with an emphasis on regulated products and life sciences. 
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PRODUCT LIABILITY  
LITIGATION IS  
BECOMING MORE  
COMPLEX BECAUSE 
OF THE TECHNOLOGY 
BUILT INTO PRODUCTS 
By Gabrielle Giroday

Lawyers who are involved in product liability 
litigation say more cases relating to connected 
devices may emerge.

Product liability litigation usually involves 
parties such as product designers, suppliers, man-
ufacturers, wholesalers, distributors, retailers, 
and end users and their insurers. These parties 
can become involved in civil proceedings due to 
a product’s alleged defects.

Glenn Zakaib, National Co-chair of the Class 
Actions Group at Borden Ladner Gervais LLP in 
Toronto, says litigation related to connected de-
vices is a “potential area [of growth in litigation] 
for the future.

Liability for 
Connected Devices
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Kroft, QC, Edwin G. 
Bennett Jones LLP 
(604) 891-5335 krofte@bennettjones.com 
 
Mr. Kroft is a leading tax litigation and transfer pricing lawyer, acting for major 
Canadian and multinational companies on their most complex disputes.  
He appears before the Supreme Court of Canada, the Tax Court of Canada,  
the Federal Court and the Federal Court of Appeal. 

 
Konyukhova, Maria 
Stikeman Elliott LLP 
(416) 869-5230 mkonyukhova@stikeman.com 
 
Ms. Konyukhova is a Partner in the Litigation & Dispute Resolution Group.  
She exclusively practises in the area of insolvency law, representing debtors, 
court-appointed monitors, court officers, secured lenders and purchasers.  
She frequently appears in Commercial List matters before the Ontario  
Superior Court of Justice and the Court of Appeal. 

Kolers, Eliot N. 
Stikeman Elliott LLP 
(416) 869-5637 ekolers@stikeman.com 
 
Mr. Kolers is Head of the Litigation & Dispute Resolution Group. His practice 
concentrates on corporate commercial, competition, securities and insurance 
litigation. He has defended class actions involving competition law, securities 
and privacy issues. He has represented clients in many complex cases,  
including “real time” litigation matters in relation to contested  
corporate transactions. 

Kent, David W. 
McMillan LLP 
(416) 865-7143 david.kent@mcmillan.ca 
 
Mr. Kent litigates complex domestic, cross-border and international competi-
tion, commercial, securities and regulatory cases, including over 70 class 
actions in a variety of industries. He also advises on and litigates copyright 
infringement and royalty issues for social media sites, Internet streaming ser-
vices and conventional broadcasters. He is a Fellow of the American College  
of Trial Lawyers. 

Kay, Katherine L. 
Stikeman Elliott LLP 
(416) 869-5507 kkay@stikeman.com 
 
Ms. Kay litigates complex commercial cases, often involving interplay with 
regulatory, civil and criminal law regimes. Internationally recognized as a lead-
ing Canadian competition litigator, her practice includes class actions, product 
liability and international cases. A first call for “bet-the-farm” litigation,  
she was named one of the Top 25 Women in Litigation by Benchmark Canada. 

 
Kauffman, Suzy 
Goodmans LLP 
(416) 597-6281 skauffman@goodmans.ca 
 
Ms. Kauffman has developed a robust litigation practice, focused on com-
mercial and contractual disputes, as well as class actions, employee/fiduciary 
obligations, contested estate matters and directors’/officers’ liability claims. 
She has appeared before all levels of civil courts in Ontario and the Supreme 
Court of Canada. She is currently a member of the firm’s Executive Committee.
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“It’s existing now, but it’s not really picked up 
as yet and it’s coming more in the future.” He 
adds that lawyers whose practice intersects with 
product liability may have to become familiar 
with different areas when it comes to the use of 
connected devices.

“We’re now looking at issues about poten-
tial regulation of connected devices, whether 
something, if you’re going over a network, is it 
regulated by the [Canadian Radio-television and 
Telecommunications Commission] in Canada? 
Are there regulatory schemes that are now going 
to require greater cyber-security with these con-
nected devices?” 

Zakaib points to California, for example, where, 
by 2020, manufacturers of internet-connected  
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Le Vay, Paul H. 
Stockwoods LLP 
(416) 593-2493 paullv@stockwoods.ca 
 
Mr. Le Vay’s bilingual practice focuses on commercial litigation and arbitra-
tion, civil and regulatory securities litigation, class actions, professional disci-
plinary proceedings, civil claims involving professionals and internal investiga-
tions. He is a Fellow of the American College of Trial Lawyers and of the Interna-
tional Academy of Trial Lawyers and a member of ComBAR. 

 
Laubman, Shaun 
Lax O’Sullivan Lisus Gottlieb LLP 
(416) 360-8481 slaubman@lolg.ca 
 
Mr. Laubman practises corporate commercial litigation, shareholder and part-
nership disputes, franchise and estate litigation. He is an experienced trial and 
appellate counsel representing clients before all levels of court in Ontario. He is 
the Past Chair of OBA’s Civil Litigation Section and a member of the Commercial 
List Users’ Committee. He previously practised in New York for several years. 

 
Lapierre, Stéphanie 
Stikeman Elliott LLP 
(514) 397-3029 slapierre@stikeman.com 
 
Ms. Lapierre is a partner in the Litigation and Dispute Resolution Group. Her 
practice focuses on corporate and securities law where she represents report-
ing issuers in connection with contested transactions and internal investiga-
tions and enforcement proceedings instituted in response to allegations made 
by whistleblowers and with investigations instituted by securities regulators. 

 
Kwinter, Alfred 
Singer Kwinter 
(416) 961-2882 akwinter@singerkwinter.com 
 
Mr. Kwinter founded the firm Singer Kwinter in 1974 with Morris Singer. He has 
appeared as counsel at all court levels, including the Supreme Court of Canada, 
and has achieved some of Canada’s largest jury awards for punitive damages 
against an insurer. He is certified by the LSO as a Specialist in Civil Litigation 
and is a past Director of The Advocates’ Society and Medico-Legal Society. 

 
Kuehl, Cynthia B. 
Lerners LLP 
(416) 601-2363 ckuehl@lerners.ca 
 
Ms. Kuehl is an experienced trial and appellate lawyer, and has appeared at all 
levels of court. Her commercial litigation and arbitration practice focuses on 
land development and municipal litigation, and complex shareholder and con-
tractual disputes. She is a Certified Specialist in Civil Litigation and a member 
of the firm’s Executive Committee. 

 
Kryworuk, Peter W. 
Lerners LLP 
(519) 640-6317 pkryworuk@lerners.ca 
 
Mr. Kryworuk has extensive trial and appellate experience in medical  
and professional liability, commercial, insurance and class-action litigation. 
He is a Certified Specialist in Civil Litigation as well as a Fellow of the American 
College of Trial Lawyers and Litigation Counsel of America. He is Secretary  
and a Director of The Advocates’ Society. 
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devices are required to ensure the device has “rea-
sonable” security features.

Michael Peerless, a Partner at McKenzie Lake 
Lawyers LLP in London, Ont., says product li-
ability litigation that relates to the “internet of 
things” is almost certainly to be expected. Peer-
less points to emerging technologies such as au-
tonomous vehicles and drones. 

“Vehicles are probably one of the main product 
liability areas in litigation in North America, in 
one way or another, because they are so ubiqui-
tous,” he says. “Autonomous vehicles, at least at 
the beginning — even to the extent that they’re 
safer than human-driven vehicles — they’re go-
ing to seem new enough that they’re going to 
spawn litigation any time there’s an injury or a 
product problem.”

Peerless says anyone working in the business 
of connected devices is going “to have to be very 
careful with anything to do with safety,” and he 
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Lenczner, QC, Alan J. 
Lenczner Slaght Royce Smith Griffin LLP 
(416) 865-3090 alenczner@litigate.com 
 
Widely acknowledged as one of Canada’s leading litigators, Mr. Lenczner has 
applied his advocacy skills to yield precedent-setting decisions in nearly every 
area of civil litigation. Drawing on four decades of experience in complex litiga-
tion matters, he appears regularly before courts at all levels across the country. 
He has appeared as counsel before the High Court and the Court of Appeal  
in the UK. 

 
 
Legrand, André 
Norton Rose Fulbright Canada LLP 
(514) 847-4412 andre.legrand@nortonrosefulbright.com 
 
Mr. Legrand’s practice focuses on insurance law and professional liability. His 
insurance law practice focuses on general liability insurance, directors’ and 
officers’ liability insurance, professional liability insurance, property insurance, 
cyber insurance, and representations and warranties insurance. 

 
Lefebvre, Pierre Y. 
Langlois lawyers, LLP 
(438) 844-7820 pierre.lefebvre@langlois.ca 
 
Mr. Lefebvre is a Partner in the Montréal office. He was inducted into the Fel-
lowship of the American College of Trial Lawyers. He manages large, complex 
and highly mediatized cases from all practice areas, including corporate law, 
securities and shareholder disputes and has worked in Québec and Canada  
on commercial law, product liability and consumer law cases. 

 
Lefebvre, Eric C. 
Norton Rose Fulbright Canada LLP 
(514) 847-4891 eric.lefebvre@nortonrosefulbright.com 
 
Mr. Lefebvre is Montréal Chair of the firm’s Canadian Litigation Group. His litiga-
tion practice involves a broad range of civil and commercial litigation matters, 
including banking, corporate disputes, class actions, competition law, con-
sumer law, commercial contracts and civil liability. He has particular experience 
in urgent remedies such as seizures and injunctions of various kinds. 

 
Lederman, Eli S. 
Lenczner Slaght Royce Smith Griffin LLP 
(416) 865-3555 elederman@litigate.com 
 
Mr. Lederman’s practice covers a broad range of complex commercial litigation 
matters, including securities, class actions, commercial contracts, oppression 
and other shareholder litigation. He has appeared as lead counsel at all levels 
of court, including the Supreme Court of Canada, the Court of Appeal for Ontario 
and the Ontario Superior Court of Justice. 

 
Leblanc, Christian 
Fasken Martineau DuMoulin LLP 
(514) 397-7545 cleblanc@fasken.com 
 
Mr. Leblanc specializes in intellectual property with a focus on patents,  
particularly pharmaceutical patents. His practice also encompasses media, 
communications and defamation law. He has acted on behalf of clients before 
the Supreme Court of Canada as well as courts of every level in Québec  
and different administrative tribunals. 
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notes that connectivity issues may also spawn 
product liability litigation. 

This could extend to more traditional areas, 
such as vehicles, and less traditional areas, such as 
children’s toys.

“Things like even non-autonomous vehicles 
that are internet-enabled probably have some 
vulnerability to hackers,” he says. “There’s already 
litigation in the United States in several different 
areas involving cars that have some kind of vul-
nerability to hacking.”

Michael Eizenga, Co-chair of the Class Ac-
tions Practice at Bennett Jones LLP in Toronto, 
says lawyers need to give careful advice. 

“The bottom line is that companies have to do 
what they continue to do, which is not only com-
ply with all regulatory requirements, but they also 
have to make sure they meet an appropriate com-
mon-law standard of care as well,” says Eizenga.

Zakaib says one of the main issues that com-

“[LITIGATION RELATED 
TO CONNECTED  
DEVICES EXISTS] 
BUT IT’S NOT REALLY 
PICKED UP AS YET 
AND IT’S COMING 
MORE IN THE FUTURE.” 

GLENN ZAKAIB
Borden Ladner Gervais LLP
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Maidment, Scott 
McMillan LLP 
(416) 865-7911 scott.maidment@mcmillan.ca 
 
Mr. Maidment is a leading litigator with extensive experience at the trial and ap-
pellate level. He is one of Canada’s most experienced class-action advocates, 
with expertise in product liability and pharmaceuticals. He is described as a 
“superb advocate,” an “impressive presence in the courtroom” and a “quite 
brilliant strategist.” He currently serves as President of The Advocates’ Society. 

 
MacKewn, Melissa J. 
Crawley MacKewn Brush LLP 
(416) 217-0840 mmackewn@cmblaw.ca 
 
Ms. MacKewn advises on securities regulatory proceedings and corporate 
and securities-related litigation, including secondary-market class actions, 
corporate and shareholder disputes, oppression remedy matters, proxy battles, 
corporate governance matters, investment loss claims, breach of contract, 
professional negligence and professional disciplinary matters. 

MacKenzie, Gavin 
MacKenzie Barristers 
(416) 304-9293 gavin@mackenziebarristers.com 
 
Mr. MacKenzie’s practice focuses on civil appeals and professional issues.  
He has appeared as counsel in over 200 reported cases, including in the 
Supreme Court of Canada. He has been honoured as a Fellow of the American 
College of Trial Lawyers and is a former Treasurer (elected head) of the Law 
Society of Ontario. He has been named Lawyer of the Year for both Appeals  
and Lawyers’ Liability. 

Lisus, Jonathan C. 
Lax O’Sullivan Lisus Gottlieb LLP 
(416) 598-7873 jlisus@lolg.ca 
 
Mr. Lisus practises commercial and constitutional litigation focused  
on infrastructure litigation, product liability, oppression remedies,  
class actions and securities litigation. He is a Fellow of the ACTL and IATL,  
a member of the Chief Justice of Ontario’s Advisory Committee  
on Professionalism and the Supreme Court Advocacy Institute  
and a Director of the Canadian Civil Liberties Association. 

 
Leon, LSM, Jeffrey S. 
Bennett Jones LLP 
(416) 777-7472 leonj@bennettjones.com 
 
Mr. Leon is a Partner at Bennett Jones and Immediate Past President of the 
American College of Trial Lawyers. Practising for 40 years, he has a domestic, 
international and cross-border litigation practice with a focus on business litiga-
tion. He acts in a range of litigation matters, including securities, commercial, 
corporate, class actions, professional negligence and healthcare. 

 
Lenz, QC, Kenneth T. 
Bennett Jones LLP 
(403) 298-3317 lenzk@bennettjones.com 
 
Co-head of the firm’s litigation department, Mr. Lenz largely focuses on insol-
vency and restructuring matters, including representing companies, receivers, 
monitors, acquirors, creditors and financial institutions in managing corporate 
reorganization and the realization of assets. He also has extensive experience  
in a broad range of commercial litigation. 
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panies need to consider is, if their product is 
hacked or if information gathered by the product 
is shared, whether that could potentially infringe 
upon privacy rights.

“If you have a vehicle and it has a vehicle iden-
tification number and somehow that’s identified 
with a particular piece of connected information, 
do you run the risk of exposing that personal in-
formation when you collect that data if you don’t 
take it and make it more generic so you can’t iden-
tify the individual or the product from which it’s 
coming?” he says. For example, in the case of the 
hack of a product, there could be a class proceed-
ing, he says.

The issue of general causation “basically would 
be is a product in and of itself vulnerable to an 
attack? And if it is, is it vulnerable to an attack 
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McDonald, QC, Robert D. 
Bennett Jones LLP 
(780) 917-5225 mcdonaldr@bennettjones.com 
 
Mr. McDonald is a Partner who practises in the areas of intellectual property 
litigation and enforcement, branding strategy, trademark protection  
and commercialization, and licensing and exploitation of all forms of IP.  
His litigation experience includes domain URL disputes, franchise  
and shareholder disputes, counterfeit goods and misappropriation  
of confidential information and trade secrets. 

 
Martineau, Yves 
Stikeman Elliott LLP 
(514) 397-3380 ymartineau@stikeman.com 
 
Mr. Martineau is an expert in class actions, defending manufacturers, banks, 
telecoms and publicly traded companies. He deals with every aspect of litiga-
tion, with focus on commercial disputes, product liability, consumer law and 
securities. He has pleaded before all civil courts of Québec and before the 
Supreme Court of Canada. 

Martin, Karen 
Dentons Canada LLP 
(604) 691-6455 karen.martin@dentons.com 
 
Ms. Martin practises in the areas of construction, infrastructure and PPP.  
She provides strategic advice to minimize legal risk during procurement  
and construction. She advises on the preparation of contracts to avoid  
disputes and develops proactive solutions to project issues. She negotiates 
resolutions and acts as counsel in the mediation, arbitration and litigation  
of construction claims. 

 
Martel, Guy P. 
Stikeman Elliott LLP 
(514) 397-3163 gmartel@stikeman.com 
 
Mr. Martel is a partner in the Litigation & Dispute Resolution Group, specializing 
in banking and restructuring. He has actively participated in the representation 
of lenders, borrowers and investors in Canadian, cross-border or foreign  
matters. He is a member of the Turnaround Management Association,  
of the American Bankruptcy Institute, and of INSOL International. 

 
Mark, Alan H. 
Goodmans LLP 
(416) 597-4264 amark@goodmans.ca 
 
Mr. Mark focuses on corporate/commercial litigation, including governance, 
securities, financial services and restructuring matters; class actions including 
securities, product liability and environmental claims; and electricity law and 
regulation. He has appeared before all levels of court in Canada and various 
administrative tribunals. 

 
Major, CC, QC, John C. (Jack) 
Bennett Jones LLP 
(403) 298-3166 majorj@bennettjones.com 
 
The Honourable Mr. Major, retired Supreme Court of Canada judge, rejoined 
Bennett Jones LLP as a consultant in 2006. In that role, he provides strategic 
and tactical reviews of significant matters for the firm’s clients and is a senior 
mentor to the lawyers and staff of the firm. His present areas of practice include 
mediation, arbitration, corporate governance and consultation. 

LEXPERT-RANKED LAWYERS

across the board and does that require either a 
forced recall of that product or some kind of en-
hancement to the product security? What risks 
does that create? If the product is susceptible to 
being hacked, can that hacking manipulate the 
product in a way that could be harmful?” he says. 

Zakaib adds that, in general, product liabil-
ity litigation is becoming even more complex be-
cause of the technology built into products.

“It becomes very costly for plaintiff’s counsel 
to take on an individual product’s claim. The 
products themselves are far more technologically 
advanced,” he says. “There is a lot of computer 
technology that goes into products these days, 
which means more complex analysis. Experts are 
expensive, you have to hire more experts, you’ve 
got to deal with so many issues.” 

“VEHICLES ARE  
PROBABLY ONE OF 
THE MAIN PRODUCT 
LIABILITY AREAS IN 
LITIGATION IN NORTH 
AMERICA, IN ONE  
WAY OR ANOTHER,  
BECAUSE THEY ARE 
SO UBIQUITOUS.” 

MICHAEL PEERLESS
McKenzie Lake Lawyers LLP
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Michell, M. Paul 
Lax O’Sullivan Lisus Gottlieb LLP 
(416) 644-5359 pmichell@lolg.ca 
 
Mr. Michell practises corporate-commercial litigation, arbitration, shareholder 
and fraud litigation, appellate litigation and judicial review, with experience in 
complex cases with a regulatory or cross-border dimension, including construc-
tion and infrastructure disputes. He has expertise in arbitration-related court 
proceedings, private international law matters and lawyers’ conflicts of interest. 

 

Merskey, Alan B. 
Norton Rose Fulbright Canada LLP 
(416) 216-4805 alan.merskey@nortonrosefulbright.com 
 
Mr. Merskey is Toronto Chair of the firm’s Litigation Group. He is a commercial 
litigator with a particular focus on insolvency, construction, technology and 
corporate disputes. His substantive and procedural experience in these industry 
sectors informs his overall strategic approach to complex commercial litigation. 

Melchers, Sophie 
Norton Rose Fulbright Canada LLP 
(514) 847-4784 sophie.melchers@nortonrosefulbright.com 
 
Ms. Melchers focuses on commercial, corporate and securities litigation. This 
encompasses representation of reporting issuers/their executives in litigation 
related to hostile take-overs, shareholder remedies or in regulatory investiga-
tions into potential breaches of the securities legislation (tipping, insider  
trading, market manipulation). She is a fellow of the American College  
of Trial Lawyers. 

 
McKinnon, David R. 
Bennett Jones LLP 
(403) 298-3495 mckinnond@bennettjones.com 
 
Mr. McKinnon is a litigation Partner at Bennett Jones. He focuses on crisis re-
sponse and management and the resolution of complex commercial, energy and 
environmental disputes and investigations. He also acts in professional negli-
gence matters for physicians. He appears before all levels of court in Alberta, 
before administrative tribunals and in international and domestic arbitrations. 

McEwan, QC, J. Kenneth 
McEwan Partners 
(604) 283-7988 kmcewan@mcewanpartners.com 
 
Mr. McEwan is trial, arbitration and appellate counsel, practising in corporate 
commercial, securities and competition litigation. His active cross-border 
class-action practice includes significant cases in sectors such as agriculture, 
banking and manufacturing. He is an author of texts on both arbitration  
and trial practice and frequently acts as an arbitrator and mediator  
of commercial disputes. 

 
McDowell, William C. 
Lenczner Slaght Royce Smith Griffin LLP 
(416) 865-2949 wmcdowell@litigate.com 
 
Mr. McDowell’s wide-ranging and significant practice has included many 
landmark cases, most notably in the Supreme Court of Canada. He appears in 
commercial litigation, libel and public law cases. He was Canada’s Associate 
Deputy Minister of Justice, 2005–2008. In August 2017, he was named Chief 
Commission Counsel to the Gillese Inquiry. 
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DECISIONS 
OF SIGNIFICANCE 
Compiled by Aidan Macnab

REFERENCE RE  
ENVIRONMENTAL 
MANAGEMENT ACT  
(BRITISH COLUMBIA)
DECISION DATE: MAY 24, 2019
The British Columbia Court of Appeal decided 
unanimously that amendments proposed by 
British Columbia to the Environmental Man-
agement Act (BC) that would have required 

Big Suits
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Morency, Claude 
Dentons Canada LLP 
(514) 878-8870 claude.morency@dentons.com 
 
Mr. Morency is the Managing Partner of Dentons’ Montréal office. His practice 
focuses on corporate, commercial and construction litigation. He has extensive 
knowledge and experience in managing and conducting large-scale litigation 
before arbitral or judicial courts, and has experience defending parties involved 
in investigation processes, as well as in statutory criminal matters. 

 
Moore, Stephen R. 
Blaney McMurtry LLP 
(416) 593-3950 smoore@blaney.com 
 
Mr. Moore practises as a mediator, defends insurance claims and provides 
advice with respect to automobile regulatory issues. As a mediator and defence 
counsel he specializes in automobile personal injury, automobile coverage and 
general insurance claims, and is a recognized expert on Ontario’s motor vehicle 
tort compensation system. 

 
Mongeau, Éric 
Stikeman Elliott LLP 
(514) 397-3043 emongeau@stikeman.com 
 
Mr. Mongeau is a Partner and Head of the Montréal office’s Litigation & Dispute 
Resolution Group. He regularly appears in front of civil courts under provincial 
and federal jurisdictions, including the Supreme Court of Canada. His practice 
is focused on the energy, transportation, telecommunications and construction 
sectors and in the fields of administrative law and defamation law. 

Mohamed, Munaf 
Bennett Jones LLP 
(403) 298-4456 mohamedm@bennettjones.com 
 
Mr. Mohamed is a senior trial lawyer and maintains a national litigation prac-
tice. He has conducted a number of multi-month high-value trials and has 
extensive experience in civil fraud and international asset recovery claims, 
energy-related disputes and defamation claims. He has litigated some of the 
largest civil fraud claims in Canada and appears as counsel regularly across 
the country. 

 
Miller, QC, Jennifer A. 
Bennett Jones LLP 
(780) 917-4261 millerj@bennettjones.com 
 
Ms. Miller is a Partner in the litigation department. Her practice is dedicated 
to health and safety, including medical, health and safety-related negligence 
litigation and public inquiries, defence of medical professional discipline,  
occupational health and safety risk and incident management, defence  
of occupational health and safety prosecutions, and employment matters. 

Millar, W.A. Derry 
WeirFoulds LLP 
(416) 947-5021 dmillar@weirfoulds.com 
 
Mr. Millar is an experienced arbitrator and mediator. His practice focuses on 
civil litigation and administrative law. He has appeared before all levels of 
court in Ontario, the Supreme Court of Canada and the Federal Court, and 
many administrative tribunals. He was an elected Bencher of The Law Society 
of Upper Canada from 1995 to 2008 and Treasurer (President) from June 2008 
to June 2010. 
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the Trans Mountain Expansion Project (TMX 
Project) to obtain a permit from the BC gov-
ernment were unconstitutional. The Court’s 
decision will have important implications for 
all provincial regulation of any works and un-
dertakings, such as pipelines or railways, which 
cross provincial boundaries. It also has an im-
portant impact on Canada’s energy industry 
and is at the centre of one of the most signifi-
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Nathanson, QC, Irwin G. 
Nathanson, Schachter & Thompson LLP 
(604) 662-8840 inathanson@nst.bc.ca 
 
Mr. Nathanson is one of Canada’s top trial and appellate litigators. He recently 
achieved notable success defending Hong Leong Oei in respect of a claim 
brought by Concord Pacific in excess of $350M. He has assembled a team  
of highly skilled litigators, including James MacInnis, Kevin Loo, Karen Carteri 
and Peter Senkpiel. This talented group makes NST one of Canada’s top  
litigation boutiques. 

 
Nathanson, Andrew I. 
Fasken Martineau DuMoulin LLP 
(604) 631-4908 anathanson@fasken.com 
 
Mr. Nathanson’s practice focuses on complex commercial litigation and white-
collar crime. He is Co-leader of the firm’s White Collar Defence and Investiga-
tions group. He has acted for both the Crown and defence. He has particular 
experience assisting corporations and individuals in responding to criminal  
and regulatory charges, in some cases avoiding charges altogether. 

Nahmiash, Laurent 
INF s.e.n.c.r.l./LLP 
(514) 312-0289 lnahmiash@infavocats.com 
 
Mr. Nahmiash currently represents numerous manufacturers and finance 
companies in various consumer protection and product liability class actions. 
As well, he is currently involved in various antitrust and securities class actions. 
He has successfully defended various auditors, D&O and pharmaceutical class 
actions and has been retained to defend multiple class actions involving  
pension plans. 

Musgrove, James B. 
McMillan LLP 
(416) 307-4078 james.musgrove@mcmillan.ca 
 
Mr. Musgrove is one of Canada’s leading competition lawyers. He is past Chair 
of the CBA Competition Law Section, and serves in the Leadership of the ABA 
Section of Antitrust Law. He is Editor of Fundamentals of Canadian Competition 
Law. In 2014, Mr. Musgrove won the GCR Award for Behavioral Matter of the 
Year – Americas, for his successful defence of MasterCard before  
the Competition Tribunal. 

 
Morse, Jerome R. 
Morse Shannon LLP 
(416) 941-5867 jmorse@morseshannon.com 
 
Mr. Morse is a Fellow of the American College of Trial Lawyers. His practice  
includes commercial litigation, commercial insurance litigation, profession-
al negligence, medical negligence, product liability and personal injury.  
He is rated by Lexpert in commercial insurance, professional liability,  
medical negligence, product liability and personal injury. 

Morin, Luc 
Norton Rose Fulbright Canada LLP 
(514) 847-4860 luc.morin@nortonrosefulbright.com 
 
Mr. Morin’s practice focuses on bankruptcy, insolvency and corporate restruc-
turing, and he has earned multiple distinctions for the high quality of his work. 
He is President of the Executive Committee of the Canadian Bar Association 
– Insolvency Section and in 2018 he joined the Insolvency Institute of Canada, 
which is dedicated to the promotion of excellence in the insolvency  
professionals’ community. 
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cant political issues in Canada.
The Court held that the purpose and effect of 

the proposed amendment was to regulate inter-
provincial undertakings like the TMX Project. 
As a result, it was outside BC’s constitutional au-
thority. The Court found that the TMX Project 
is “not only a ‘British Columbia project’” but one 
that “affects the country as a whole and falls to be 
regulated taking into account the interests of the 
country as a whole.” 

British Columbia’s Attorney General has filed 
an appeal of the decision to the Supreme Court 
of Canada.

The proposed amendments sought to regulate 
the possession of “heavy oil” in British Colum-
bia, including the type of heavy crude and di-
luted bitumen that will be transported through 
the TMX Project. The amendments applied only 
to persons who possessed more heavy oil in the 
province than they had between 2013 and 2017. 
It prohibited such possession unless the person 
obtained a permit from a provincial official. Us-
ing the permit, the official could place a variety of 
conditions on the person’s possession of heavy oil.

As a result, the Court reasoned that “it is sim-
ply not practical — or appropriate in terms of 
constitutional law — for different laws and reg-
ulations to apply to an interprovincial pipeline 
(or railway or communications infrastructure) 
every time it crosses a border.” The Constitu-
tion gives the federal Parliament authority over 
interprovincial undertakings so that “a single 
regulator [may] consider interests and concerns 
beyond those of the individual province(s).”

The interested persons, Consortium of En-
ergy Producers (Suncor et al.), were represented 
by Blake, Cassels & Graydon LLP, with a team 
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O’Sullivan, LSM, Terrence J. 
Lax O’Sullivan Lisus Gottlieb LLP 
(416) 598-3556 tosullivan@lolg.ca 
 
Mr. O’Sullivan practises civil and commercial litigation with a focus on business 
disputes, financial institution litigation, class actions, defence of regulatory 
charges and professional discipline matters. He also acts as a mediator and  
an arbitrator and holds an MCIArb designation. He is a Fellow of the ACTL and  
a Fellow of the IATL, and a past President of The Advocates’ Society of Ontario. 

O’Connor, David F. 
Roy O’Connor LLP 
(416) 350-2474 dfo@royoconnor.ca 
 
Mr. O’Connor is a founding partner of Roy O’Connor. He was a finalist for 
Canadian Class Action/Plaintiff Litigator of the Year in 2015, 2017 and 2019 
(Benchmark), and the Top 25 Most Influential Lawyers in Canada in 2015 and 
2016 (Canadian Lawyer). He is recognized by Lexpert, Chambers and Bench-
mark in Class Actions, and by Benchmark and The Best Lawyers in Canada for 
commercial litigation. 

 
Nuss, QC, AdE, Joseph R. 
Woods LLP 
(514) 982-5010 jnuss@woods.qc.ca 
 
A former Justice of the Québec Court of Appeal, The Honourable Mr. Nuss is 
now Senior Counsel at Woods LLP. He concentrates his practice in the fields of 
domestic and international arbitration and mediation. He is a lecturer at confer-
ences on these subjects. He is also called on to give his opinion on Québec law 
as an expert witness. 

 
Nixon, Margaret 
Stikeman Elliott LLP 
(416) 869-5665 mnixon@stikeman.com 
 
Ms. Nixon is a Partner in the Tax Group practising in the areas of tax controversy 
and tax litigation. She represents corporations and individuals in tax disputes 
with the Canada Revenue Agency and provincial tax authorities, and has suc-
cessfully represented clients in the Tax Court of Canada, the Federal Court  
of Appeal, the Federal Court and the Ontario Superior Court of Justice. 

 
Nitikman, Joel A. 
Dentons Canada LLP 
(604) 443-7115 joel.nitikman@dentons.com 
 
Mr. Nitikman focuses on resolving tax disputes. He has extensive experience  
in federal and provincial income tax and commodity tax litigation. He has acted 
as counsel in numerous tax cases at all levels of court, both provincially and 
federally. He has also settled many cases out of court at the pre-assessment  
or objection stage. 

 
 
Nicholl, AdE, John I.S. 
Clyde & Co Canada LLP 
(855) 607-4288 john.nicholl@clydeco.ca 
 
A bilingual insurance litigator who commutes between Ontario and Québec,  
Mr. Nicholl’s trial, appellate and arbitration practice focuses on insurance  
and reinsurance coverage disputes, D&O, professional and product liability,  
and class-action defence. 
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comprised of William Kaplan, QC, Cathy Beagan 
Flood, Ben Rogers, Peter Keohane, Joanne Lysyk, 
Laura Cundari and Christopher DiMatteo.

Attorney General of British Columbia was 
represented by Joseph Arvay, QC, Catherine 
Boies Parker, QC, and Derek Ball of Arvay Fin-
lay LLP, and Gareth Morley of the BC Ministry 
of Justice.

The Attorney General of Canada was repre-
sented by Jan Brongers, B.J. Wray, Christopher 
Rupar and Jonathan Khan of Justice Canada.

The interested person, Attorney General of 
Alberta, was represented by Peter Gall and An-
drea Zwack of Gall Legge Grant Zwack LLP.

The interested person, Attorney General 
of Saskatchewan, was represented by Thomas 
Irvine and Katherine Roy of the Ministry of 
Justice (Saskatchewan) Constitutional Law 
Branch (Regina).

Counsel for the interested person, City of Van-
couver, was Susan Horne.

The interested person, City of Burnaby, was 
represented by Gregory McDade, QC, and Mi-
chelle Bradley of Ratcliff & Company LLP.

The interested person, Ecojustice Canada, was 
represented by Harry Wruck, QC, and Kegan 
Pepper-Smith of Ecojustice Canada Society.

The interested persons, the Council of the 
Haida Nation, were represented by David Pa-
terson of Paterson Law Office (Surrey) and 
Terri-Lynn Williams-Davidson of White Ra-
ven Law Corporation.

The interested persons, The Heiltsuk First Na-
tion, were represented by Lisa Fong of Ng Ariss 
Fong, Lawyers and Katherine Webber of the 
Ministry of Attorney General (BC).

The interested person, The Assembly of First 
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Pape, Paul J. 
Pape Chaudhury LLP 
(416) 364-8765 paul@papechaudhury.com 
 
Mr. Pape’s litigation practice focuses on complex commercial, securities, 
class action, professional negligence and administrative matters, with special 
emphasis on appeals in these and other areas. He is a Fellow of the IATL and 
the ACTL. He has acted in a number of cases of significance. He is an honorary 
member of The Commercial Bar of England (COMBAR). He was called to the  
Bar in 1971. 

 
Palter, Deborah E. 
Thornton Grout Finnigan LLP 
(416) 304-0148 dpalter@tgf.ca 
 
Ms. Palter is an experienced commercial litigator. Her practice is focused on 
cases involving complex commercial contracts, directors’ and officers’ liability, 
fraud claims, banking litigation, real estate disputes and securities-related  
matters. She is Treasurer of The Advocates’ Society and a regular speaker  
at advocacy skills training programs. 

Paliare, OO, LSM, Chris G. 
Paliare Roland Rosenberg Rothstein LLP 
(416) 646-4318 chris.paliare@paliareroland.com 
 
Mr. Paliare is a pioneer in boutique litigation. His unique combination of sophis-
ticated legal skills, strategic instincts and creativity has earned him recognition 
as one of the top litigators in the country. Mr. Paliare has supervised the  
conduct of multijurisdictional litigation. He is a frequent lecturer and speaker  
to professional industry groups on the impact of litigation trends. 

Ouellet, Patrick 
Woods LLP 
(514) 982-2551 pouellet@woods.qc.ca 
 
Mr. Ouellet is known as one of Québec’s finest trial and appellate lawyers, with 
nearly 20 years of experience dealing with high-end commercial and corporate 
litigation matters. He specializes in litigation and arbitration involving securi-
ties, telecommunications, class actions, construction and shareholder disputes. 
He has led some of the most significant and high-profile cases in the province. 

 
Osborne, Peter 
Lenczner Slaght Royce Smith Griffin LLP 
(416) 865-3094 posborne@litigate.com 
 
Recognized as one of Canada’s leading litigators, Mr. Osborne has a broad civil 
litigation and administrative law practice encompassing cross-border commer-
cial disputes, complex cross-border restructuring and insolvency cases, class 
actions and securities matters, as well as professional malpractice litigation 
and disciplinary proceedings. 

Orzy, S. Richard 
Bennett Jones LLP 
(416) 777-5737 orzyr@bennettjones.com 
 
Mr. Orzy is one of the most well-known restructuring and insolvency lawyers 
in Canada. He covers all major areas of restructuring, mostly on cross-border 
matters, having led many involving the US, Europe, South and Central America 
and Israel. He is known for his preeminent Canadian practice representing 
bondholders, major foreign creditors and landlords in many of Canada’s  
largest restructurings. 
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Nations, was represented by Justin McGregor of 
Alexander Holburn Beaudin + Lang LLP.

The interested persons, The Little Shuswap 
Lake Indian Band, were represented by Arthur 
Grant of Grant Kovacs Norell.

The interested person, Trans Mountain Pipe-
line ULC, was represented by Maureen Killoran, 
QC, and Olivia Dixon of Osler, Hoskin & Har-
court LLP. 

The interested persons, Beecher Bay First Na-
tions, Songhees First Nation and T’Sou-Ke Na-
tion, were represented by Robert Janes, QC, and 
Aria Laskin of JFK Law Corporation.

The interested persons, Lax Kw’alaams Band, 
were represented by Christoper Harvey, QC, 
and Robert Wickett, QC, of Mackenzie Fuji-
sawa LLP.

Counsel for the interested person, Canadian 
Association of Petroleum Producers, were Brad 
Armstrong, QC, Will Shaw and Lewis Manning 
of Lawson Lundell LLP (Vancouver); as well as 
Nicholas Hughes of McCarthy Tétrault LLP.

The interested person, Canadian Fuels As-
sociation, was represented by Geoffrey Cowper, 
QC, and Daniel Byma of Fasken Martineau 
DuMoulin LLP.

Counsel for the interested person, Canadian 
Energy Pipeline Association, was Michael Mar-
ion of Borden Ladner Gervais LLP.

The interested person, Enbridge Inc., was rep-
resented by Maureen Killoran, QC, and Sean 
Sutherland of Osler, Hoskin & Harcourt LLP.

The interested persons, Coalition of Interested 
Parties, were represented by Alyssa Tomkins of 
Caza Saikaley LLP.

The interested person, Railway Association of 
Canada, was represented by Nicholas Hughes, 
Emily MacKinnon and Sarah Blanco of McCar-
thy Tétrault LLP.

KARRAS V. SOCIÉTÉ 
DES LOTERIES 
DU QUÉBEC
DECISION DATE: MAY 9, 2019
In Karras v. Société des loteries du Québec, the 
Court of Appeal of Québec dismissed an ap-
plication for authorization to institute a class 
action against Loto-Québec. In its decision, 
the appellate court reviewed the principles gov-
erning authorization of a class action and con-
firmed that the authorization judge, in exercis-
ing his role as a filter, must dismiss any action 
that has no reasonable chance of success in light 
of the evidence tendered. 

The plaintiff had been buying lottery tickets 
for over 20 years when she sought authorization 
to institute an action in damages against Loto-
Québec on the grounds that it failed to disclose 
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Picco, QC, FCIArb, Dennis L. 
Dentons Canada LLP 
(780) 423-7322 dennis.picco@dentons.com 
 
As a Partner in the Firm’s Litigation and Dispute Resolution Group, Mr. Picco’s 
practice focuses on contract disputes, construction, risk management and 
insurance. He represents various companies in the construction industry,  
including architects and engineers in professional liability disputes,  
and counsels clients in the areas of intellectual property, commercial  
and contractual disputes. 

 
Petrucci, Christopher 
Bennett Jones LLP 
(403) 298-4489 petruccic@bennettjones.com 
 
Mr. Petrucci litigates complex commercial matters in a variety of industries 
across the country, with a special focus on construction and infrastructure, 
energy, shareholder disputes, mining and real estate. In addition to advocating 
for his clients before the courts, he has an active arbitration practice, including 
international arbitrations conducted under various procedural regimes. 

Pepall, William E. 
Lerners LLP 
(416) 601-2352 wpepall@lerners.ca 
 
Mr. Pepall is Head of the Commercial Litigation Group and a Certified Special-
ist in Civil Litigation. He has pleaded cases at arbitration, before all levels of 
court in Ontario and before the Supreme Court of Canada. He has made special 
appearances before the SEC, the OSC and courts in MB and BC. His practice in-
cludes professional liability, securities, employment and shareholder disputes. 

 
 
Pasparakis, Orestes 
Norton Rose Fulbright Canada LLP 
(416) 216-4815 orestes.pasparakis@nortonrosefulbright.com 
 
Mr. Pasparakis’s practice encompasses complex commercial and securities 
litigation, shareholder activism, corporate reorganization and patent litigation. 
He focuses on high-stakes disputes that often proceed in “real time” or on an 
urgent basis. 

Paré, Frédéric 
Stikeman Elliott LLP 
(514) 397-3690 fpare@stikeman.com 
 
Mr. Paré is a Partner in the Litigation & Dispute Resolution Group and an ex-
perienced trial lawyer. He specializes in commercial law, including shareholder 
disputes, securities, transactional litigation and product liability, as well as 
franchise law. He has also acquired extensive experience in the defence of class 
actions of various natures. 

 
 
Pappas, Vasilis F.L. 
Bennett Jones LLP 
(604) 891-5114 pappasv@bennettjones.com 
 
Mr. Pappas is Co-head of the firm’s International Arbitration Practice Group 
and is a member of the firm’s Construction Group. He is a recognized leader in 
the fields of domestic and international commercial arbitration, investor-state 
arbitration, and construction litigation and arbitration. 
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to lottery ticket buyers the actual odds of win-
ning a jackpot. 

The plaintiff also alleged that Loto-Québec 
was making false representations since its adver-
tising suggested the existence of a life of luxury 
while failing to disclose the actual odds of win-
ning the lottery. 

The plaintiff claimed that Loto-Québec violat-
ed various provisions of the Civil Code of Québec 
(CCQ) and the Consumer Protection Act (CPA), 
which provide that merchants have a duty to in-
form consumers about important facts likely to 
influence their decision about whether or not to 
purchase a product. 

As a result, the plaintiff sought damages equal 
to the profits Loto-Québec generated on lottery 
ticket sales over the previous three years, as well 
as $150 million in punitive damages. 

In a unanimous decision, the Court of Appeal 
upheld the trial judgment and dismissed the ac-
tion in its entirety. The Court pointed out that 
the evidence filed by Loto-Québec clearly showed 
that it provides lottery ticket buyers, on its web-
site for example, with all relevant information 
regarding the odds of winning for each type of 
product available. The Court added that the in-
formation on the odds of winning can be lengthy 
and that it would be unreasonable to reproduce 
the information on the back of every ticket. The 
Court also found that the information on the 
back of the lottery tickets was in all respects com-
pliant with the applicable regulations. 

The Court found that Loto-Québec’s advertis-
ing contained no false or misleading representa-
tions. According to the Court, the mere fact that 
their ads convey an appearance of happiness does 
not violate the provisions of the law prohibiting 
false or misleading representations. According to 
the Court, Loto-Québec is not required to repro-
duce on each of its ads the statistics on the odds 
of winning. 

The Court also issued certain comments re-
garding the plaintiff’s role and her ability to 
represent the interests of all class members. The 
Court mentioned that, during her examination 
on discovery, the plaintiff acknowledged that she 
believed her chances of winning were around one 
in five million (in reality, her chances were one in 
14 million). According to the Court, the impor-
tant fact for the consumer is the low likelihood 
of winning rather than the specific mathematical 
statistics. The Court added that the plaintiff had 
no individual claim since consumers are required 
to inform themselves and that she failed to do so 
even though the relevant information was fully 
available. The Court added that the represen-
tative had not shown any interest in the issues 
raised in this matter until the attorney ad litem 
suggested she act as a representative. 
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Ranking, Gerald L.R. 
Fasken Martineau DuMoulin LLP 
(416) 865-4419 granking@fasken.com 
 
Mr. Ranking is recognized as a leading litigator whose dispute resolution prac-
tice encompasses all aspects of civil, administrative and commercial litigation, 
with an emphasis on professional negligence, pensions, cross-border issues, 
franchise, banking, insurance, real estate, product liability and employment 
matters, and has appeared in all levels of court, including the Supreme Court 
of Canada. 

Radomski, Harry B. 
Goodmans LLP 
(416) 597-4142 hradomski@goodmans.ca 
 
Mr. Radomski heads Goodmans’ IP Litigation Group, described as “the best in 
this field in Canada” by Chambers Canada. His IP litigation practice includes 
patent, trademark and copyright disputes and the complex assessments of 
damages from the infringement of rights. Described as the “best patent litiga-
tor in Canada” by Who’s Who Legal and named “IP Lawyer of the Year” by Best 
Lawyers in Canada in 2019. 

 
Prather, QC, Valerie R. 
Bennett Jones LLP 
(403) 298-3486 pratherv@bennettjones.com 
 
Ms. Prather is Co-head of Bennett Jones’ Health Law group. Her practice fo-
cuses on professional negligence and administrative law. She represents physi-
cians before the courts when they are sued for medical negligence and provides 
assistance in dealing with professional conduct issues before the College  
of Physicians and Surgeons and various hospital administrative tribunals. 

 
Poulus, QC, Hein 
Harris and Company LLP 
(778) 328-2548 hpoulus@harrisco.com

Mr. Poulus is senior counsel in the Commercial Litigation Group. He has  
appeared before the Supreme Court of Canada, the BC Court of Appeal and 
Supreme Court, as well as various regulatory agencies and courts in BC and 
elsewhere. He was appointed Queen’s Counsel in 2001 and was made a Fellow 
of the Chartered Institute of Arbitrators in 2010. 

 
Pliszka, Peter J. 
Fasken Martineau DuMoulin LLP 
(416) 868-3336 ppliszka@fasken.com 
 
Mr. Pliszka, a Senior Partner in Fasken’s Litigation Group, is regarded as one of 
Canada’s leading litigation lawyers. His practice is focused primarily on product 
liability, class action, commercial and insurance litigation matters. He has 
managed litigation proceedings across Canada, and has appeared at all levels 
of court in the nation, including the Supreme Court of Canada. 

Pillon, Elizabeth
Stikeman Elliott LLP 
(416) 869-5623 lpillon@stikeman.com 
 
Ms. Pillon is a Partner in the Litigation Group and Head of Toronto’s  
Restructuring & Insolvency Group. She is experienced in Ontario and cross-
border restructurings and has appeared before various courts nationwide.  
She represents debtors, court officers, secured creditors, purchasers of 
distressed assets, administrators and has been appointed as representative 
counsel in proceedings. 
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Lastly, the Court found that the alleged 
causal connection was, at the very least, prob-
lematic in this case and that the very existence 
of the proposed class seemed vague. In light of 
such circumstances, the Court of Appeal dis-
missed the motion for authorization to insti-
tute a class action. 

The Court of Appeal’s decision confirms that 
it is possible to have a class action dismissed at 
the authorization stage when the defendant files 
evidence in the Court record (with its authoriza-
tion) to establish that the key allegations of the 
motion are false and are nothing more than mere 
assumptions, opinions or inferences of facts that 
the Court should not assume to be true at the au-
thorization stage.

Loto-Québec was represented before the 
Court of Appeal by Olivier Kott and Dominic 
Dupoy of Norton Rose Fulbright Canada 
LLP. Loto-Québec’s in-house lawyers were 
Dominic Gourgues, Director, Legal Affairs and 
Regulatory Compliance, and Erika De Almeida. 

Karim Renno and Benjamin Dionne of 
Renno & Vathilakis represented the appellant.

KAPLAN V. CASINO 
RAMA SERVICES INC.
DECISION DATE: MAY 6, 2019
Justice Edward Belobaba of the Ontario Superior 
Court of Justice dismissed a motion to certify a 
privacy class action arising out of a cyberattack 
on Casino Rama that included allegations of 
breach of privacy, breach of contract and negli-
gence. This was the first contested certification 
hearing relating to a cyberattack against an On-
tario company.

The plaintiffs have filed notices of appeal of the 
decision with the Ontario Divisional Court and 
the Ontario Court of Appeal.

The proposed class proceeding related to a 
criminal cyberattack in 2016 in which an anony-
mous hacker accessed Casino Rama’s computer 
system and stole data relating to customers, em-
ployees and suppliers. When ransom demands 
proved futile, the hacker posted the stolen data 
on the internet. Casino Rama and the Ontario 
Lottery and Gaming Corporation promptly 
responded to the cyberattack by, among other 
things, notifying all appropriate authorities 
and implementing a broad notice program for 
patrons and employees, including offers of free 
credit monitoring services in appropriate circum-
stances. By the time of the certification motion, 
there was no evidence that anyone had experi-
enced any compensable financial or psychological 
loss as a result of the cyberattack.

The Court held that “[t]he fact that there are 
no provable losses and that the primary culprit, 
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Rook, QC, John F. 
Bennett Jones LLP 
(416) 777-4885 rookj@bennettjones.com 
 
Mr. Rook specializes in commercial, administrative and competition law litiga-
tion, and appears in the courts and before administrative tribunals throughout 
Canada. He is recognized among the most sought-after competition litigators 
in Canada. 

 
Rochon, Joel P. 
Rochon Genova LLP 
(416) 363-1867 jrochon@rochongenova.com 
 
Mr. Rochon is Managing Partner at Rochon Genova LLP, and heads the firm’s 
Class Action practice. He has served as Lead and Co-lead counsel on numerous 
national class actions, including Nortel, Toyota and ongoing cases involving 
CIBC, SNC Lavalin, market timing in Mutual Funds, Bell/Telus, Volkswagen  
and the Lac-Mégantic train derailment. 

Riley, Y. Beth 
Bennett Jones LLP 
(403) 298-3096 rileyb@bennettjones.com 
 
Ms. Riley’s practice focuses on competition and foreign investment matters 
and encompasses a range of corporate and securities law matters. In her 
Competition practice, she advises clients in connection with conspiracy and 
other criminal provisions of the Competition Act and potentially anticompetitive 
business practices, and in the development and compliance of corporate 
compliance policies. 

 
Rigaud, Sylvain 
Norton Rose Fulbright Canada LLP 
(514) 847-4702 sylvain.rigaud@nortonrosefulbright.com 
 
Mr. Rigaud’s practice focuses mainly on business restructuring and insolvency, 
and he has maintained an active commercial litigation practice at trial and  
on appeal in bankruptcy-related disputes and in complex valuation and loss 
quantification cases. He acts as Co-chair of the firm’s restructuring  
and insolvency practice. 

 
Riendeau, Alain 
Fasken Martineau DuMoulin LLP 
(514) 397-7678 ariendeau@fasken.com 
 
Mr. Riendeau is a Partner of the Commercial Litigation section. He practises 
in the fields of civil and commercial litigation, with a focus on insolvency and 
corporate restructuring. He has been involved in many complex financial dis-
putes and in most of the large restructurings that have taken place in Québec 
over the last three decades. 

 
Reynaud, Joseph 
Stikeman Elliott LLP 
(514) 397-3019 jreynaud@stikeman.com 
 
Mr. Reynaud is a Partner in the Litigation & Dispute Resolution Group, whose 
practice focuses on restructuring, insolvency and commercial litigation. He 
regularly advises and represents debtors, secured lenders, court-appointed 
officers and purchasers in proceedings under the Companies’ Creditors  
Arrangements Act and the Bankruptcy and Insolvency Act. 
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the hacker, is not sued as a defendant makes for 
a very convoluted class action. Class counsel find 
themselves trying to force square (breach of pri-
vacy) pegs into round (tort and contract) holes.” 
Justice Belobaba held that the proposed class ac-
tion ultimately “collapse[d] in its entirety” under 
the common issues certification criterion. In so 
finding, he stated: “I agree with the defendants 
that on the evidence before the Court the scope 
and content of the personal information that was 
stolen by the hacker varies so widely for each per-
son that any assessment of the plaintiffs’ claims 
quickly devolves into individual inquiries. Any 
common issues are completely overwhelmed by 
these individual investigations, such that com-
monality is not established and a class action can-
not be justified as the preferable procedure.”

The plaintiffs were represented by Theodore 
P. Charney and Tina Q. Yang of Charney 
Lawyers and David Robins of Strosberg Sasso 
Sutts LLP.

The defendants, CHC Casinos Canada Lim-
ited, the Ontario Lottery and Gaming Corpora-
tion, Casino Rama Services Inc., and Penn Na-
tional Gaming, Inc., were represented by Blake, 
Cassels & Graydon LLP, with a team led by 
Cathy Beagan Flood and Nicole Henderson, 
and including Anne Glover, Wendy Mee, John 
Tuzyk, Bryson Stokes, Jessica Lam and Christo-
pher DiMatteo.

HUGHES V. LIQUOR 
CONTROL BOARD 
OF ONTARIO
DECISION DATE: APRIL 17, 2019
On December 12, 2014, an action captioned Da-
vid Hughes and 631992 Ontario Inc. v. Liquor 
Control Board of Ontario, Brewers Retail Inc., 
Labatt Breweries of Canada LP, Molson Coors 
Canada and Sleeman Breweries Ltd., No. CV-14-
518059-00CP was commenced in Ontario.

Brewers Retail Inc. (operating as the Beer 
Store) and its then shareholders, as well as the 
Liquor Control Board of Ontario (LCBO), were 
named as defendants in the action. The plaintiffs 
(a beer consumer and the restaurant he owns) 
alleged Brewers Retail Inc. and the LCBO im-
properly entered into an agreement to fix prices 
and allocate markets for the sale and distribution 
of beer in Ontario to the detriment of licensees 
and consumers. 

The plaintiffs further alleged that Brewers 
Retail Inc. and its brewer shareholders were un-
justly enriched for breach of the Uniform Price 
Rule of the Liquor Control Act. The plaintiffs 
sought to have the claim certified as a class ac-
tion on behalf of all Ontario beer consumers 
and licensees and, among other things, dam-
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Roy, Shara N. 
Lenczner Slaght Royce Smith Griffin LLP 
(416) 865-2942 sroy@litigate.com 
 
Ms. Roy’s practice encompasses complex commercial, securities and adminis-
trative litigation. She is a cut-to-the-chase litigator who specializes in bet-the-
company litigation. Her areas of expertise include securities regulatory actions, 
shareholder disputes, oppression remedy claims, restructuring and insolvency, 
trade and cross-border litigation, commercial arbitration and class actions. 

Roy, Christian B. 
Norton Rose Fulbright Canada LLP 
(418) 640-5028 christian.roy@nortonrosefulbright.com 
 
Mr. Roy is local Chair of the Litigation Group in the Québec office. His practice 
focuses primarily on corporate restructuring, bankruptcy, insolvency and 
realization of bank guarantees. His services are often retained by companies 
with restructuring needs and by court-appointed officers, financial institutions, 
secured and unsecured creditors and purchasers of assets from  
distressed companies. 

 
Rothstein, LSM, Linda R. 
Paliare Roland Rosenberg Rothstein LLP 
(416) 646-4327 linda.rothstein@paliareroland.com 
 
Ms. Rothstein is known for her probing cross-examinations but also for her 
strategic advice and behind-the-scenes counsel work on high-stakes cases. 
She is frequently employed by law firms to resolve sensitive internal partnership 
disputes, as class counsel in complex class actions and by provincial regulators 
in professional misconduct proceedings. She is also a mediator and arbitrator. 

 
Ross, Kevin L. 
Lerners LLP 
(519) 640-6315 kross@lerners.ca 
 
Mr. Ross practises civil litigation with an emphasis on professional negligence 
and health law, class proceedings, personal injury, insurance and commercial 
litigation. He is certified as a Specialist in Civil Litigation by the Law Society 
of Ontario. He is a past Director of The Advocates’ Society and a Fellow of the 
American College of Trial Lawyers. 

Rosner, David 
Goodmans LLP 
(416) 597-4145 drosner@goodmans.ca 
 
Mr. Rosner is a Partner practising competition and foreign investment law, fo-
cusing on regulatory aspects of mergers, cartels and abuses of dominance. The 
only Canadian recognized as one of the most highly regarded partners by Who’s 
Who Legal: Competition – Future Leaders and nominated by Global Competition 
Review for its “Lawyer of the Year – Under 40” award. Has served as an adjunct 
professor at Osgoode Hall. 

Rosenberg, Ken 
Paliare Roland Rosenberg Rothstein LLP 
(416) 646-4304 ken.rosenberg@paliareroland.com 
 
Mr. Rosenberg has appeared before all levels of court, administrative  
tribunals and government agencies. As a third-party neutral, he has conducted 
several mediations and facilitations and has acted as an arbitrator and as 
mediator in dozens of civil litigation disputes. He was appointed by the Ontario 
Superior Court of Justice as a pre-trial settlement officer and undertook  
pre-trial conferences. 
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ages in the amount of $1.4 billion.
Brewers Retail Inc. operates according to the 

rules established by the Government of Ontario 
for the regulation, sale and distribution of beer 
in the province. Prices are independently set by 
each brewer and are approved by the LCBO, the 
Crown agency empowered by provincial legisla-
tion to control virtually every aspect of the sale 
and delivery of liquor in Ontario. As such, all the 
defendants believed the claim was without merit.

Motions for summary judgment were heard 
in the Ontario Superior Court of Justice. On 
March 15, 2018, the plaintiffs’ motion for sum-
mary judgment was dismissed. The defendants’ 
motions for summary judgment were granted, 
and the action was entirely dismissed. 

The plaintiffs appealed the dismissal order 
and, along with the Law Foundation of Ontario, 
sought leave to appeal the order to pay costs to 
the defendants of approximately $2.4 million 
in total. On April 17, 2019, the Court of Appeal 
for Ontario dismissed the appeal and upheld the 
summary dismissal of the proposed class action.

The Court of Appeal agreed with the motion 
judge that, pursuant to the regulated conduct 
defence, the plaintiffs’ various competition law 
claims were without merit — even before the 
province enacted retroactive legislation that ex-
pressly authorized the LCBO and Brewers Retail 
Inc. to specifically enter into the 2000 frame-
work that was the basis for the plaintiff’s claim. 

In finding that the regulated conduct defence 
applied, the Court of Appeal rejected the plain-
tiffs’ argument that the regulated conduct de-
fence is not available to defend civil claims under 
s. 36 of the Competition Act. The Court of Appeal 
agreed with the motion judge and defendants 
that if the regulated conduct defence is available 
as a defence to a prosecution under s. 45(1) of the 
Competition Act, the defendant’s conduct is not 
contrary to the criminal conspiracy provisions 
and therefore cannot form the basis for a civil 
claim under s. 36.

With respect to the plaintiffs’ unjust enrich-
ment claim against the Beer Store and the brew-
ers, the motion judge had agreed with the defen-
dants that the law always permitted the charging 
of different beer prices between licensees and 
retail home consumers, which was a complete 
answer to that claim. To the extent there was any 
doubt about that, the legislature clarified the law 
in 2015 through a valid declaratory amendment 
to the Liquor Control Act.

The Court of Appeal upheld the motion 
judge’s decision, finding that the 2015 legisla-
tive amendments were valid, had retroactive 
effect and removed any doubt that different 
prices for beer could be charged to licensees, 
as long as prices within each channel were uni-
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Smith, Crawford G. 
Lax O’Sullivan Lisus Gottlieb LLP 
(416) 598-8648 csmith@lolg.ca 
 
Mr. Smith practises corporate commercial litigation, energy regulatory, securi-
ties and competition litigation, public and administrative law and class actions. 
He appears before all levels of court in Ontario, the SCC, the Federal Court, 
commercial arbitrations and administrative tribunals, including the Ontario 
Energy Board, the OSC, the Competition Tribunal and the Environmental  
Review Tribunal. 

 
Slaght, QC, Ronald G. 
Lenczner Slaght Royce Smith Griffin LLP 
(416) 865-2929 rslaght@litigate.com 
 
Extraordinary negotiating abilities, superb advocacy and sophisticated business 
acumen ensure Mr. Slaght’s continued leadership among Canadian litigators. In 
addition to a formidable reputation in commercial and securities litigation, he 
has built an eclectic practice based on his vast experience in administrative 
law, real property and class actions. 

 
Skingle, QC, Kenneth S. 
Felesky Flynn LLP 
(403) 260-3309 kskingle@felesky.com 
 
Mr. Skingle’s practice is restricted to taxation matters with an emphasis on tax 
dispute resolution, tax litigation, and personal and corporate tax planning. He is 
a past member of the Tax Court of Canada Bench and Bar Committee. He has 
lectured on tax-related topics for the CTF, Tax Executives Institute, CPTS, ICAA, 
Association of General Counsel of Alberta, University of Calgary and the CBA. 

Simard, Chris D. 
Bennett Jones LLP 
(403) 298-4485 simardc@bennettjones.com 
 
Mr. Simard’s practice encompasses restructuring and bankruptcy, as well as 
energy litigation. He acts for creditors, debtors, court-appointed monitors, 
receivers and trustees in bankruptcy in complex insolvencies and restructur-
ings. In energy litigation, he advises energy companies on disputes arising out 
of CAPL, seismic and security agreements and on matters related to Crown  
and freehold leases. 

 
 

Shortreed, Megan 
Paliare Roland Rosenberg Rothstein LLP 
(416) 646-4308 megan.shortreed@paliareroland.com 
 
Ms. Shortreed represents clients in all areas of corporate/commercial,  
employment, estates/trusts and regulatory litigation. She is a Bencher  
of the Law Society and a leader and mentor in the profession. 

 
Schachter, QC, Stephen R. 
Nathanson, Schachter & Thompson LLP 
(604) 662-8840 sschachter@nst.bc.ca 
 
Mr. Schachter is one of Canada’s top trial lawyers at all levels. His focus is on 
corporate-commercial litigation, including securities, derivative claims, oppres-
sion proceedings and professional negligence. Together with Irwin Nathanson 
he has gathered a select group of lawyers, positioning the firm for continued 
prominence among litigation boutiques in BC and Canada into the future. 
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form across the province.
The Court of Appeal also denied leave to ap-

peal the summary judgment costs award. The 
Court reiterated that leave to appeal costs awards 
should be granted sparingly and only in obvious 
cases where there are strong grounds that the 
judge erred in exercising his or her discretion. The 
Court held that the motion judge did not fail to 
consider any relevant factor, that a reasonable liti-
gant would expect the defendants to devote sig-
nificant resources to respond to a $2-billion claim 
alleging a criminal conspiracy, and that this was 
therefore not a case that warranted granting leave 
to appeal.

Bennett Jones LLP was counsel to Brewers 
Retail Inc., with a team including Michael Eiz-
enga, Randal Hughes, Ranjan Agarwal, Preet 
Bell and Ilan Ishai. 

Siskinds LLP was counsel to the plaintiffs, 
with a team that included Linda Visser, Tyler Pla-
neta and Paul Bates (Bates Barristers).

Stockwoods LLP was counsel to the Law 
Foundation of Ontario, with a team including 
Aaron Dantowitz and Justin Safayeni.

Counsel to the Liquor Control Board of On-
tario was Davies Ward Phillips & Vineberg 
LLP, with a team including Kent E. Thomson, 
Matthew Milne-Smith, Michael H. Lubetsky, 
John Bodrug and Anthony M. C. Alexander.

Blake, Cassels & Graydon LLP was counsel 
to Labatt Brewing Company Limited, with a 
team that included Jeff Galway, Catherine Bea-
gan Flood and Nicole Henderson.

Counsel to Molson Coors Canada and Mol-
son Canada 2005 was McCarthy Tétrault LLP, 
with a team including Paul Steep, Adam Ship 
and Katherine Booth.

Counsel for the intervenor Attorney Gen-
eral of Ontario was Michael S. Dunn and Ravi 
Amarnath. 

DIRECTOR OF CRIMINAL  
AND PENAL PROSECUTIONS  
V. TELUS COMMUNICATIONS INC. 
AND DIRECTOR OF CRIMINAL 
AND PENAL PROSECUTIONS  
V. BELL CANADA
DECISION DATE: APRIL 12, 2019
Two recent Court of Québec decisions found 
newly enacted provisions of the Québec Consum-
er Protection Act to be constitutionally inapplica-
ble and inoperative for telecommunications ser-
vices providers facing charges of penal offences.

On June 30, 2010, An Act to amend the Con-
sumer Protection Act and other legislative pro-
visions, S.Q. 2009, c. 51, added numerous new 
provisions to Québec’s Consumer Protection Act 
(CPA). In the wake of these provisions com-

file:///C:\Users\lynda.fenton.KMICA\Desktop\
http://www.lexpert.ca/specialedition-litigation/practitioner/lenczner-slaght-royce-smith-griffin-llp-331/ronald-g-slaght-3820
http://www.lexpert.ca/specialedition-litigation/practitioner/felesky-flynn-llp-175/kenneth-s-skingle-3814
file:///C:\Users\lynda.fenton.KMICA\Desktop\
file:///C:\Users\lynda.fenton.KMICA\Desktop\
http://www.lexpert.ca/specialedition-litigation/practitioner/nathanson-schachter-and-thompson-llp-450/stephen-r-schachter-3684
http://www.lexpert.ca/directory/law-firm-profile/bennett-jones-llp-37/
http://www.lexpert.ca/directory/practitioner/bennett-jones-llp-37/michael-a-eizenga-7951/
http://www.lexpert.ca/directory/practitioner/bennett-jones-llp-37/michael-a-eizenga-7951/
http://www.lexpert.ca/directory/practitioner/bennett-jones-llp-37/randal-t-hughes-1997/
http://www.lexpert.ca/directory/practitioner/bennett-jones-llp-37/ranjan-k-agarwal-62231/
http://www.lexpert.ca/directory/law-firm-profile/davies-ward-phillips-and-vineberg-llp-132/
http://www.lexpert.ca/directory/law-firm-profile/davies-ward-phillips-and-vineberg-llp-132/
http://www.lexpert.ca/500/practitioner/davies-ward-phillips-and-vineberg-llp-132/kent-e-thomson-4088
http://www.lexpert.ca/directory/practitioner/davies-ward-phillips-and-vineberg-llp-132/matthew-milne-smith-44358/
http://www.lexpert.ca/500/practitioner/davies-ward-phillips-and-vineberg-llp-132/john-d-bodrug-408/
http://www.lexpert.ca/directory/law-firm-profile/blake-cassels-and-graydon-llp-56/
http://www.lexpert.ca/directory/practitioner/blake-cassels-and-graydon-llp-56/jeff-w-galway-14383/
http://www.lexpert.ca/directory/practitioner/blake-cassels-and-graydon-llp-56/catherine-beagan-flood-42117/
http://www.lexpert.ca/directory/practitioner/blake-cassels-and-graydon-llp-56/catherine-beagan-flood-42117/
http://www.lexpert.ca/directory/law-firm-profile/mccarthy-tetrault-llp-388/
http://lexpert.ca/directory/practitioner/mccarthy-tetrault-llp-388/r-paul-steep-3924/
http://www.lexpert.ca/directory/lawyer-profile/mccarthy-tetrault-llp-388/adam-ship-79088/


42  LEXPERT | 2019 | WWW.LEXPERT.CA

 
Swan, Richard B. 
Bennett Jones LLP 
(416) 777-7479 swanr@bennettjones.com 
 
Mr. Swan is Co-head of the Bennett Jones Litigation Department. He focuses on 
complex corporate, commercial and insolvency litigation, including shareholder, 
oppression, contract, injunction, arbitration and estate disputes. He has com-
prehensive and extensive trial and appellate experience and was recently 
recognized as one of Canada’s “Top 50 Trial Lawyers.” 

 
Stratton, QC, Barbara J. 
Bennett Jones LLP 
(780) 917-4255 strattonb@bennettjones.com 
 
Ms. Stratton is Co-head of the firm’s Health Law Group. She represents physi-
cians in medical legal issues, including civil litigation, college and hospital 
complaints and general advice. She also assists in disputes over wills and 
issues relating to personal directives, EPAs and support claims. In her employ-
ment practice, she provides advice on terminations, privacy and human rights. 

 
Staley, Robert W. 
Bennett Jones LLP 
(416) 777-4857 staleyr@bennettjones.com 
 
Mr. Staley’s practice focuses on complex securities litigation, securities regula-
tion and enforcement, shareholder activism and securities class actions. He is 
Chair of his firm’s Shareholder Activism and Critical Situations Practice Group. 
Peer reviews recognize him for his “skilled handling of complex cases,” his 
“excellent courtroom presence” and as a “masterful strategic thinker.” 

 
Sotiriadis, Bob H. 
Robic, LLP 
(514) 987-8899 sotiriadis@robic.com 
 
Mr. Sotiriadis specializes in litigation in all areas of industrial and intellectual 
property law. He has developed a widely recognized practice in licensing and 
transactional intellectual property, including strategic IP management, due 
diligence and auditing, as well as the management and commercialization  
of IP rights. 

Snowden, Marcus B. 
Snowden Law Professional Corporation 
(416) 363-3343 marcus@snowdenlaw.ca 
 
Mr. Snowden provides advice and advocacy in commercial insurance matters, 
national and cross-border monitoring counsel and related trial and appellate 
counsel work on CGL, E&O, D&O, Excess, Specialty and Property policies. Elect-
ed a member of both the American College of Coverage Counsel and Federation 
of Defense & Corporate Counsel, he co-authors Annotated Commercial General 
Liability Policy. 

 
Smith, Glenn 
Lenczner Slaght Royce Smith Griffin LLP 
(416) 865-2927 gsmith@litigate.com 
 
Mr. Smith has a diverse commercial litigation practice focusing on complex 
insurance issues, including product liability, environmental claims and D&O 
claims. He appears regularly before a variety of courts and tribunals, including 
the Supreme Court of Canada, acting both for and against public and private 
companies, financial institutions and governments. 
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ing into force, Québec’s Office de la protection 
du consommateur instituted hundreds of penal 
infractions against Telus Communications Inc. 
and Bell Canada, claiming that their terms and 
conditions of service were contrary to several sec-
tions of the CPA. Any person who purportedly 
contravenes the CPA can be prosecuted under its 
penal provisions. 

Sections 11.2 and 11.3 of the CPA respec-
tively prohibit certain contractual stipulations 
pertaining to the unilateral modification or 
cancellation of a contract, while s. 13 prohibits 
imposing charges, penalties or damages upon 
the non-performance of an obligation. Sections 
214.1 to 214.11 dictate that a “contract involving 
sequential performance for a service provided at a 
distance” must contain and establish various lim-
itations in the performance of any such contract. 

The defendants, relying on ss. 91 and 92 of the 
Constitution Act, 1867 and Parliament’s exclu-
sive jurisdiction over telecommunications, chal-
lenged the CPA provisions in dispute at trial as 
being ultra vires of the provincial legislature as 
intended to regulate telecommunications ser-
vice providers. In the alternative, the defendants 
sought that the CPA provisions in dispute be de-
clared inapplicable and inoperative through the 
application of the doctrines of interjurisdictional 
immunity and federal paramountcy. 

Given the importance of the issues in dispute 
and the specificities of these penal prosecutions, 
the Court found that it would be inadvisable to 
interpret the provisions of the CPA at issue with-
out first ensuring that they apply to the defen-
dants from a constitutional standpoint. Under 
ss. 92(10)(a) and 91(29) of the Constitution Act, 
1867, Parliament has exclusive jurisdiction over 
telecommunications. The Telecommunications 
Act offers the main legislative framework appli-
cable to telecommunications undertakings, in 
addition to the broad regulatory and adjudicative 
jurisdictions it extends to the CRTC in relation, 
inter alia, to the conditions of the provision of 
telecommunications services. 

Conversely, the CPA seeks to restore contrac-
tual equilibrium between merchants and con-
sumers by prohibiting certain commercial prac-
tices considered deceptive and regulating certain 
aspects of their contractual relations. Histori-
cally, telecommunications contracts were specifi-
cally excluded from the ambit of the CPA, as the 
Supreme Court of Canada ruled in Alberta Gov-
ernment Telephones v. Canada (C.R.T.C.), [1989] 
2 S.C.R. 225 and in Téléphone Guèvremont v. 
Québec (Régie des télécommunications), [1994] 
1 S.C.R. 878 that such contracts were outside a 
provincial legislature’s purview. 

The Court came to the conclusion that the 
CPA provisions in dispute, while broadly draft-
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Trépanier, Christian 
Fasken Martineau DuMoulin LLP 
(418) 641-2011 ctrepanier@fasken.com 
 
Mr. Trépanier is an expert in class actions and specializes in civil and commer-
cial litigation, penal law and administrative law, as well as municipal law. In 
addition to appearing before all levels of court, he also acts in arbitration and 
mediation matters. He has successfully pleaded two cases before the Supreme 
Court of Canada. 

Thornton, Robert I. 
Thornton Grout Finnigan LLP 
(416) 304-0560 rthornton@tgf.ca 
 
Mr. Thornton, an IIC Director, is named “Lawyer of the Year” in the 2018 edition 
of Best Lawyers in Canada. Euromoney’s The Best of the Best 2018 recognized 
him as one of the top five insolvency and restructuring lawyers in Canada, 
while Chambers Global ranks him as a Band 1 Leading Individual in 
Restructuring. He is described as “a leading light” and “one of the most  
innovative in the field.” 

 
Theroux, Michael P. 
Bennett Jones LLP 
(403) 298-4438 therouxm@bennettjones.com 
 
Mr. Theroux’s practice involves complex commercial litigation and arbitration 
matters with a focus on energy disputes, including those involving oil sands and 
LNG projects in western Canada and major offshore oil and gas projects. He has 
also acted on appeals and judicial reviews of decisions of regulatory tribunals 
and on various environmental matters. 

 
Thacker, Lawrence E. 
Lenczner Slaght Royce Smith Griffin LLP 
(416) 865-3097 lthacker@litigate.com 
 
Recognized as one of Canada’s leading trial and appellate counsel, Mr. Thacker 
has extensive experience and a proven track record in complex and cross-
border litigation, including mergers and acquisitions, securities disputes, class 
actions, commercial litigation and arbitrations, insolvency and restructuring, 
and intellectual property cases. 

Taylor, Ashley John 
Stikeman Elliott LLP 
(416) 869-5236 ataylor@stikeman.com 
 
Mr. Taylor is a Partner in the Litigation & Dispute Resolution Group. His practice 
focuses on insolvency law and represents debtors, court-appointed officers, 
secured lenders and purchasers. He has frequently appeared before the Ontario 
Superior Court of Justice and the Court of Appeal, focusing on Companies’ 
Creditors Arrangement Act proceedings, court-appointed receiverships  
and bankruptcies. 

 
Tarnowsky, QC, Gordon 
Dentons Canada LLP 
(403) 268-3024 gord.tarnowsky@dentons.com 
 
Mr. Tarnowsky is Co-lead of Dentons’ Litigation and Dispute Resolution Group. 
His practice focuses on the resolution of corporate, commercial and energy 
industry disputes. He has served as counsel in numerous domestic  
and international arbitrations and in the private and judicial mediation  
of commercial disputes. 
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ed, were enacted for the intent and purpose of 
regulating the telecommunications industry, and 
dictate the conditions for the commercialization 
of telecommunications for Québec to enact its 
own contractual standards and requirements for 
such services. As a result, the Court found that 
the National Assembly was directly regulating 
the content of federal jurisdiction over telecom-
munications with the CPA provisions in dispute. 

Unlike a Superior Court, the Court of Québec 
has only a subject-matter and no inherent juris-
diction; it thus lacks jurisdiction to declare that a 
legislative provision is invalid by virtue of s. 52 of 
the Constitution Act, 1982.

In that context, the Court of Québec con-
sidered it unnecessary to rule on the validity of 
the CPA provisions in dispute, having regard to 
their pith and substance to determine if they were 
ultra vires of the provincial legislature, and exer-
cised judicial restraint in that regard. However, 
the Court may rule on the constitutionality of a 
legislative provision in the course of exercising its 
jurisdiction over a penal matter. 

Applying the interjurisdictional immunity 
doctrine, the Court found that the CPA provi-
sions are intruding on the core of Parliament’s 
jurisdiction over telecommunications, which 
includes the conditions for the commercializa-
tion of telecommunications services. The Court 
concluded that the CPA provisions were con-
stitutionally inapplicable in relation to the of-
fences. As for the federal paramountcy doctrine, 
the Court found that the CPA provisions were 
frustrating the purpose of the federal legislative 
scheme and the national telecommunications 
policy, notably by regulating rates, the provision 
of services and the conditions of commercializa-
tion of telecommunications services. 

As a result, the Court concluded that the CPA 
provisions were constitutionally inoperative in 
relation to the offences, and it acquitted the de-
fendants of all charges against them. 

On May 10, 2019, the Director of Criminal 
and Penal Prosecutions and the Attorney Gen-
eral of Québec filed an appeal of the judgments.

Telus Communications Inc. was represented by 
Yves Martineau and Marjorie Bouchard of Stike-
man Elliott LLP, and Mathieu Quenneville and 
Samuel Bachand of Prévost Fortin D’Aoust 
LLP (on constitutional questions), with the assis-
tance of in-house counsel Delbie Desharnais.

Bell Canada was represented by Vincent de 
l’Étoile of Langlois Lawyers LLP, with the as-
sistance of in-house counsel Mélissa Beaudry.

The Director of Criminal and Penal Prosecu-
tions was represented by Simon Lajoie.

The Attorney General of Québec was repre-
sented by Charles Gravel of Bernard Roy (Jus-
tice Québec). 
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Williams, Matthew G. 
Thorsteinssons LLP 
(416) 864-9104 mgwilliams@thor.ca 
 
Mr. Williams’ practice focuses on all aspects of taxpayer representation.  
He has appeared before the Tax Court of Canada, the Federal Court of Canada, 
the Federal Court of Appeal, the Ontario Superior Court and the Supreme Court 
of Canada on a wide range of issues, including the general anti-avoidance rule. 

 
Williams, David B. 
Harrison Pensa LLP 
(519) 661-6782 dwilliams@harrisonpensa.com 
 
Mr. Williams is considered to be one of Ontario’s most respected civil litigators. 
A specialist in civil litigation, his practice is focused on personal injury, medical 
malpractice, class action and complex commercial litigation matters. Inducted 
into the American College of Trial Lawyers, his career has brought him before 
the Trial Division, the Court of Appeal and the Supreme Court of Canada. 

Wardle, Peter C. 
Singleton Urquhart Reynolds Vogel LLP 
(416) 585-8604 pwardle@singleton.com 
 
Mr. Wardle is a member of the Commercial & Business Litigation Group of 
Singleton Reynolds. He has been involved in a large number of trials and court 
applications involving shareholder and partnership disputes, securities,  
banking, competition, professional negligence, wrongful dismissal, estates,  
construction, real estate and environmental issues, and a wide variety  
of contractual disputes. 

 
Walwyn, Frank E. 
WeirFoulds LLP 
(416) 947-5052 fwalwyn@weirfoulds.com 
 
Mr. Walwyn is known for his versatility in litigating some of the most challenging 
business cases in Canada, the Caribbean and Central America. He acts on 
complex multijurisdiction commercial litigation matters, financial crime and 
extra-territorial restraint/freezing order issues, as well as offshore trusts and 
estates litigation. He is called to the Bar in Ontario and across the Caribbean. 

 
Waddell, Margaret L. 
Waddell Phillips Professional Corporation 
(416) 477-6979 marg@waddellphillips.ca 
 
Ms. Waddell is a founding partner of Waddell Phillips Professional Corporation 
and leads the Class Action practice group. She is a recognized leader with 
particular experience and expertise in class actions, acting on cases involving 
consumer protection, securities fraud, product liability and institutional abuse. 
Ms. Waddell represents plaintiffs and defendants. 

 
 
Valasek, Martin J. 
Norton Rose Fulbright Canada LLP 
(514) 847-4818 martin.valasek@nortonrosefulbright.com 
 
Mr. Valasek’s international practice embraces both commercial and investor-
State arbitration (including NAFTA Chapter 11), in sectors such as aerospace, 
construction, forestry, mining and energy. He also advises on cross-border 
litigation matters. 
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Mr. Wotherspoon is a Partner and Lead of Dentons’ Litigation and Dispute  
Resolution Group in Vancouver. With a focus on corporate and commercial dis-
putes, his practice encompasses all areas of litigation and dispute resolution. 
He brings more than 25 years of experience and has acted for large institutional 
clients in a range of industry sectors, with particular experience  
in technology and IP. 
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Mr. Woods is senior partner with 40+ years of experience in the fields of litiga-
tion and arbitration. Considered to be one of the best lawyers in Québec and 
Canada, he has pleaded before all federal, Québec and Ontario provincial 
tribunals and the SCC. During his career, he has also acted as an arbitrator, 
either as president or as a member of a panel, both ad hoc and under  
the rules of the ICC. 
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Ms. Woodin, Co-head of the Class Actions practice, is a skilled litigator who 
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litigation. He has argued numerous cases before arbitral tribunals and the 
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commercial, class action, multijurisdictional and insurance litigation. He 
has extensive trial and appellate experience in areas such as governmental, 
professional, aviation and environmental liability and civil conspiracies. He is 
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His practice encompasses a wide range of industries, from retail and consumer 
products to electronics, IT, wine, beer and spirits, and manufacturing. 
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Zych, Kevin J. 
Bennett Jones LLP 
(416) 777-5738 zychk@bennettjones.com 
 
Mr. Zych focuses on loan workouts and judicially supervised restructurings 
under the CCAA and CBCA and has led client engagement teams on Tervita, 
Bellatrix, Connacher Oil, Lone Pine Resources, Sino Forest, Nortel, Sanjel, 
Nelson Education, Algoma Steel, Quicksilver Resources, Toys R Us,  
Ainsworth Lumber, Smurfit-Stone, Trident Resources, NCSG Crane, US Steel  
and Concordia Healthcare.

 
Yorke-Slader, QC, Blair C. 
Bennett Jones LLP 
(403) 298-3291 yorkesladerb@bennettjones.com 
 
Mr. Yorke-Slader is a Partner in Bennett Jones’ litigation department and 
Vice-Chair of the firm. An ACTL and IATL Fellow, he is a leading practitioner in 
high-stakes corporate/commercial litigation and arbitration with an active 
trial and appellate business and energy practice. He was recently recognized 
by Benchmark Canada as Canada’s 2019 Trial Lawyer of the Year. 
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